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5T-R37
33ce
For: The Comnissioners
From: Harold R. Denton, Director
0ffice of Nuclear Reactor Regulation
Thru: Executive Director for Operations T
Subject: FINANCIAL PROTECTION FOR THREE MILE ISLAND UNIT
NOS. 1 AND 2
Purpose: To inform the Commissfon about the need for implementing

the increased financial protection® requirements at
Three Mile Island and reinstating the primary {insurance
amounts and to recommend actions to accomplish this.

Category: This paper covers a minor policy question.
Decisfon
Critaria: (1) Mecessity of implementing increased financial

protection requirements at Three Mile Island.

(2) Necessity of requiring reinstatement of amounts
paid out for claims resulting from the Three Mile
Island accident.

Issues: (1) Should the Commission require the licensee of
the Three Mile Island facility, in the interim
period until such time as the NRC might permit Unit
2 to resume operation, to provide increased financial
protection of $160 mil11ion for Unit 27 2244 096

FThe subJect of this paper s financial tection provided pursuant to
the Price-Anderson Act through nuclear gnﬂmme. This paper does not

address matters of nuclear gmm! insurance that a utility would =
purchase to compensate for Tosses to i1ts own (reactor)property. This

paper also does not address the separate Commission financial 1ifications

review which considers whether the 1icensea can demonstrate ﬁt 1t

possesses or has reasonable assurance of obtaining the funds necessary

to cover, among other things, the estimated cost of shutting down the

facility and maintaining it in a safe condition. While the requirement

for financial qualificatfons 1s covered by Section 182 of the Atomic

Energy Act, that section is not part of the Price-Anderson provisions RN

(Section 170) and neither the financial qualifications review nor the
maintenance of property insurance is ired b
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Discussion:

e 2.

(2) Should the Conmissfon require the licensee to
reinstate as primary financial protection the amount
pafd out for claims and claims expenses resulting
ﬂt-w th: Three Mile Island accident?

ssue 1:

Section 170 of the Atomic Energy Act of 1954, as
amended, (the Act) requires reactor licensees to
have and maintain financial protection to cover
public 11ability claims resulting from a nuclear
incident. Subsection 170b. of the Act requires that
for facilities designed for producing substantial
amounts of electricity and having a rated capacity
of 100 electrical megawatts or more, the amount of
financial protection required shall be the maximum
amount available from private sources. Primary
financial protection may be in the form of private
{nsurance, private contractual indemnities, self-
insurance or other proof of #inancial responsibility,
or combination of such measures but s subject to
such terms and conditions as the Coonmission may by
rule, regulation, or order, prescribe. Since the
fnception of the Price-Anderson system, all 1icensees
of reactors with a rated capacity of 100 MWe or more*
have provided their financial protection through
nuclear 11ability insurance at the max{mum amount
ud: available by the two nuclear 11ability insurance
pools.

The Metropolitan Edison Company, Jersey Central
Power & Light ny, and Pennsylvania Electric
Company (Licensee) are the holders of Facility
Operating Licenses Nos. DPR-50 and DPR-73.

In January 1979, American Nuclear Insurers (ANI) and
Mutual Atomic Energy Liability Underwriters (MAELU),
the insurers who provide the nuclear 11ability
insurance used by licensees as primary financial
protection, informed the Cormission that they were
increasing the amount of nuclear 11ability insurance.
available from $140 mi111on to $160 mi1lion. In
accordance with the provisions of subsection 170b.
of the Act, the Commission increased the amount of
primary financial protection required for facilities
having a rated capacity of 100 electrical megawatts
or more from $140 million to $160 million. This
change was published by the Commission in the
Federal Register on April 6, 1979 (44 FR 20632) and
became effective May 1, 1979.
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Subsect‘lon MD.II(&}

was amend re that each power reactor
Ticensee luinta‘ln financial protection in an amount
equal to the sum of $160,000,000 and the amount
available as secondary financial protection for each
nuclear reactor 1icensed to operate at a rated
capacity of 100 MWe or more. The Conmission's
regulations further provide in 8140.19 that in any
case where the Coomission finds that the financial
protection maintained by a Ticensee is not adequate
to meet the requirements of the Conmission's financia
protection regulations, the Commission may suspend
or revoke the 1icense or may issue such order with
respect to licensed activities as the Commission
determines to be appropriate or necessary in order
to carry out the provisions of Part 140 of its
regulations and Section 170 of the Act.

On May 1, 1979, ANI and MAELU informed the Commission
and the licensee that because of the March 28, 1979
accident at Three Mile Island Nuclear Statiom,

Unit 2, ANI and MAELU were unwilling at that time to
make $160 mi11ion in nuclear 11ability insurance
available for the Three Mile Island site despite the
Ticensee's request for such increased coverage.

The pools' principal reason for not increasing the
grillry insurance available (from $140 million to
160 mi111on) for the units at the Three Mile Island
site was their desire to 1imit clearly to $140
million their potential 1iability for claims and
claims expenscs arising out of the March 28 accident.
The pools are opposed to increasing the primary
{nsurance laysr to $160 mi114ion for the units at the
Threa Mila Island site without the assurance that
the additional $20 mil1ion would not be used to
satisfy public 11ability claims associated with the
March 28 accident. While it seems clear to the
staff (and the pools) that such an increase would
apply only prospectively (i.e. to a new incident),
it 1s not possible to state absolutely that a court
might not regard the increase as available for
claims arising out of the March 28 accident. Hence,
the pools' reluctance to increase coverage at TMI to
$160 m1111on. The pools emphasized to the staff that

(4) of the Commission's regulations

1

onca TMI-2 was restored to the point of being permitted

by the NRC to resume operation they expected that
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the coverage afforded the TMI site, Units 1 and 2,
m:u]d be exactly the same as that afforded all other
sitas.

Following an emergency session, the pools instructed
their Jawyers to draft an endorsement that would

make the distinction between the $140 million coverage

for TMI Unit 2 and the $160 mil11ion coverage for TMI
Unit 1. Such an endorsement has now been approved
by the pools. It provides $140 million in primary

insurance to both TMI Units 1 and 2 with an additional

$20 mi114on to Unit 1.

The endorsement submitted by the insurance pools to
the NRC would enable Three Mile Island Unit 1 to
comply with the financial protection requirements of
§140.11(a)(4) while leaving the compliance of Unft 2
in doubt. Al
for providing financial protection for Unit 1, the
matter of whether Unit 2 should be required to
comply fully with our regulations or be granted an
ueq;:::n from the regulations still needs to be
reso .

Since May 1, the staff has been in continuous
contact with representatives of the 11censee and the
pools on this question. The focus of the 1{censes
and 1ts {insurance broker is directed at obtaining,
somewhere on the insurance market, additional
fnsurance coverage of $20 million apart from the
present policy maintained by the 1icensee with the
{nsurance pools. If the 1icensee is successful in
obtaining this additional capacity, either from some
companies presently participating in the insurance
pools or other nonparticipating companies, the staff
would review the terms of the {nsurance to ensure
that 1t would mesh with the oresent policy and
indemity agreement. Further, the staff may find it
necessary to review the financial status of the
companies writing this increased insurance to
assure that there exists a comparable degree of
certainty for payment of claims presented years
after a nuclear accident under the alternate policy
as exists under the present pool policy.

Although the 1icensee s presently pursuing an

insurance approach for obtaining the additional $20
million for Unit 2 and 1s guardedly optimistic of

2244 099
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success, the question of whether the 1icensee should
be required to.provide this increased insurance must
- first be decided by the Commission. This question

is especially important 1f the licensee is ultimately
unsuccessful in obtaining $20 million in financial
protection through other insurance.

Before the nuclear accident at TMI Unit 2, subsection
170b. of the Atomic Energy Act had been generally
interpreted to require the same amount of (primary)
financfal protection for all large nuclear power
plants, 1.e., the maximum amount of 1iability insurance
available from private sources. Under this interpretation,
TMI would need to provide $160 million in primary
financial protection for Unit 2 to retain its operating
Ticense for this unit. The assumption was that the
maximum amount of insurance would always be offered
for sale to the utilities through the pools and all
that was necessary for the NRC to do in this regard
was to require the utilities to buy what was being
offered. However, the precise lanquage of the
applicable statutory provision is, in relevant part,

as follows:

.The amount of financial protection shall be the
amount of 1iabt11ty insurance available from
"private sources, except that the Commission may
establish a lesser amount on the basis of
criteria set forth in writing, ...: Provided,
that for facilities designed for producing i
substantial amounts of electricity and having a
rated capacity of-100,000 electrical kilowatts
or more, the amount of financial protection
required shall be the maximum amount available
at reasonable cost and on reasonable terms

from private sources. Such financial protection
... shall be subject to such terms and conditions
as the Commission may, by rule, regulation,. or
order, prescribe. In prescribing such terms
and conditions for licensees required to have
and maintain financial protection equal to the
maximum amount of 1{ability insurance available
from private sources, the Commission shall ...
include, in determining such maximum amount,
private 1iabi1ity insurance available under an
indistry retrospective rating plan ... (Subsection
170b. ,of the Atom A hasis

ormos
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For all large nuclear power plants other than the
TMI units, the maximum amount (of funds) available
from private sources equals the maximum amount of
11ability insurance available from private sources
(1.e., $160 mi11ion from the two nuclear 1{abiiity
insurance pools). Since the TMI licensee has made a
reasonable effort to obtain $160 mi111on in financial
protection from the 1iability insurance pools but
has been denied the $20 million increase from $140
million to $160 million by the pools, one could
argue that for TMI Unit 2, $140 millfon 1s the
maximum 11abi1ity insurance available. Hence, the
maintenance of $140 mil1ion Tn 1{abiTity insurance
for Unit 2 arquably satisfies the provisions of
subsection 170b.

From a practical standpoint, the effect of permitting
THMI Unit 2 to have an operating license with less
than $160 mi11fon of 1iability insurance will be of
significance only 1f another nuclear accident at
that unit alone combined with the March 28 accident
results in damages exceeding $140 million. If
damages in a new accident exceed $140 million and
the secondary financial protection layer comes into
play, then other power reactor licensees will make
up the $20 mi11ion-difference through the retrospective
premium assessment by contributing at an earlier.
point to their share of the damages than would be

the case {f the accident had occurred at some other
site with $160 mi111on in primary insurance. If the
damages exceed both primary and secondary financial
protection layers, then government {ndemnity would
make up for the increment of $20 million and would

be a maximum of $85 mi11ion instead of $65 million.
The 1imitation of 11ability would remain at $560
million. Total protection for the public would be

unchangeq. 2244 : ]0]

In addition to the issue of whether the licensee
would be required to obtain the additional 520
million for Unit 2, there is the issue of whether
the 1icensee must replenish the funds paid out in
satisfaction of public 11abi1ity claims resulting
from the TMI accident. Article II, paraaraph 2 of
the Standard Form of indemnity agreement executed by
sion with its

Issue 2:
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(10 CFR 140.92), requires that in the event of
payments made by the insurers under an insurance
policy used as financial protection which reduces
the aggregate limit of the policy, the 1icensee must
apply to its insurers for reinstatement of the
amount of these payments. If the licensee is not

successful

in obtaining reinstatement by the insurance

pools of the claims payments paid out in connection
with the accident within ninety days, the Conmission
may require the.licensee, in the absence of good
cause to the contrary, to furnish financial protection
- for this amount in another form. While the requlations '
are ambiguous as to the start and end of the ninety
day period, with respect to TMI Unit 2 we belfeve
that the period continues in effect since claims
continue to be paid and claims expenses incurred.
The licensee has requested reinstatement of the

funds paid

out for claims and claims expenses arising

out of that accident which are approximately $1.29
million. Pool representatives have informed Cormission

staff that

they have decided not to reinstate these

funds for Unit 2 based on the same concern regarding
retroactive application by a court of such reinstated
funds as they had with respect to the $20 million
increase in financial protection. A smaller pool of
participating companies anticipates reinstating the
$1.29 mi1lion for Unit 1. This reinstatement will

be accomplished through a separate supplementary
insurance policy that would allow claims and expenses
paid out through the existing financial protection
policies to be reinstated through the new policy.

For example, the new policy would start out equal to
the $1.29 million paid out so far. If payments from
the financial protection increased, say to $2 million,
the new policy's capacity would increase to $2
million. Such increases could continue up to some
overall 1imit of capacity of the new policy.

As with the increase.-to $160 mil1ion, the l1icensee

and 1ts insurance-broker are canvassing the insurance
market in_the hope of obtaining an additional insurance
policy to offset these clafms expenses and bring its
coverage for TMI Unit 2 up to the required primary
financial protection. The practical effect of not
reinstating the funds paid out for the TMI accident

" 1s that if

there were  another nuclear accident at

. the TMI Unit 2, there would not be $140 million in

1iability
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resulting from such an accident. The base amount
available would be $140 mil11on less the $1.29
million expended as a result of the Unit 2 accident.
As was discussed earlier in a different context, if

- damages in a new accident exceed this base amount

Alternatives:

Alternative A:

and the secondary financial protection layer is
utilized, other power reactor-licensees will make up
the shortfall in claims expenses through the retrospective
premfum assessment by contributing at an earlfer
point with an increased share of the damages. If
. the damages exceed both primary and secondary financial
protection layers, then government indemnity would
be utilized to meet this shortfall resulting from
the payment of claims expenses. It should be mentioned
that the nuclear 11ability insurance pools are under
no obligation to offer to replenish any of the funds
_paid out pursuant to the terms of the policy.

Issue 1:

The 1icensee s only required to maintain $140
million, the maximum 11abi11ty insurance available
from private sources, i.e., the nuclear 11ability
insurance pools. .

Under this alternative, one could argue that
because’ the licensee has tried unsuccessfully
to purchase $160 million in nuclear 1{ability
fnsurance from the pools, the maximum amount
available to this licensee from private sources
1s $140 mi11ion. The staff believes that
notwithstanding the fact that both the Price-
Anderson Act and the legislative history are
not clear specifically as to whether a large
power reactor licensee not able to obtain the
same level of financial protection as all other
power reactor licensees could be permitted to
obtain a lesser amount, Commission policy has
been .to require all large power reactor l{icensees
to have the same financial protection requirements
placed upon them. If the Coomission disagrees
with the staff, however, and belfeves that
1icensees should only be required to maintain
the maximum amount available to them, the
licensee could be so informed. Tnasmuch as the
regulations in 10 CFR 140.11(a)(4) reflect the
long-standing Commission view that large power
reactor licensees are all required to maintain
the same amount, for the Commission to now

ase-by-case

---------------------

sesreas
*Ql-l--- ,ENTING LARTR - A0 = FER

2244 103

................................................



P ——

Alternative B:

Alternative C:

Alternative D: ‘Grant no exemption and require the licensee to

provide a guarantee equal to $20 million in the

=S

for Unit 2.

Until such time as NRC were to permit Unit 2 to
res operation, grant this 1icensee an exemption
from 3140.11(a)(4) so that only $140 mi111on in
primary financial protection would be required

Grant no exemption and require the licensee to
provide an additional insurance policy, a bank

instrument such as a letter of credit or a
segregated $20 million portion of an existing
1ine of credit so that when added to the 5140
+ mi1lion 4n 11ability insurance, the total
primary financial protection would be $160

‘'million.

* form of its own financial resources.

Evaluation of Remaining hlternatives : (if Alternative A 1s not selected)

Alternative B: Until such time as NRC were to permit Unit 2
to resume operation, grant this licensee an
exemption from £140.11(a)(4) so that only $140
million in primary financial protection would

be required.

Pro: (a) Three Mile Island Unit 2 is presently
not operating nor will 1t be opera

the next few years.

ted for

(b) The 1icensee has tried to purchase

$160 mi11ion 1n nuclear 11abi1ity fnsurance
from the pools but has not been successful.

The maximum insurance available to the
Ticensee therefore 1s only $140 milldon.
Even if Alternative A above 1s rejected

and the Commission does not wish to change

its requlation as to 1ts general effect,
some weight might be given, nevertheless
to the argument that under the provisions
of subsection 170b. of the Act (but not
under the more specific provisions of

subsection 140.11(a)(4) of the regulations)
that for this licensee $140 mi11ion 1s the

"maximum amount from private sources,"”
i.e., the nuclear 1iabil1ty insurance

pols.

......................................................................
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1t has some validity in the present case,
this 1icensee in this situation could be
granted an exemption from our regulations.

Con: (a) Even though the licensee canmot
gurchasa $160 mil1fon in insurance,
140.11(a)(4) does not require that {1t
provide this amount through the purchase
of nuclear 11ability insurance alone. The
Ticensee should attempt to meet this
requirement by some alternative method.

(b) Although certainly not clear, the
Price-Anderson Act has been implemented by
the Comission to require that all large
power reactors have the same amount of
primary financial protection.

Alternative C: Do not grant the 1icensee an exemption from the
regulations and require the 1icensee to provide an
additional insurance policy, a bank {nstrument such
as a letter of credit or a segregated $20 million
portion of an existing 1ine of credit so that when
added to the $140 million in 11ability insurance,
tﬁi?h‘l primary financial protaction would be $160
l ml

Pro: (a) A third party guarantee that {s not dependent
on the resources of the 1icensee, such as a
Tine of credit, would provide an assurance that
the funds would ba available 1f required.

(b) This licensee, as with all other licensees
operating reactors of 100 Miée or more, will be
providing the full amount of financial protection
available from private sources.

: (a) A requirement to purchase additional
financial protection beyond that avafilable
through insurance may place an unnecessary
burden on tha 1icensee since funds crﬂ:ically
needed for other expensas {nvolved in the
accident would be diverted to this use with
respect to a reactor that will not be operated
in the foreseeable future. 2244 ‘ 05

{b) It is possible that whatever new method of
financial protection for $20 mi11ion is obtained,
the 1icensee may not be able to obtain certain
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Alternative D:

Altarmnative A:
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vital elements found in the present {insurance
policy (e.g., omnibus coverage, continuous

rather than annual coverage, waivers of defenses),
or that insurance coverage will be obtainable
only from sources whose financial status may
require close scrutiny by the Comission to the
extent allowed under the Atomic Energy Act of
1954, as amended.

Do not grant an exemption but allow the licensee
to provide a guarantee equal to $20 mi111on in
tha form of {ts own finapcial resources as
provided in 3$140.11 and 3140.15.

Pro: (a) The licensee can provide that any
quarantes 1t gives through its own resources
will be as broad as the nuclear insurance
policies.

(b) No unnecessary diversion of critically
.needed funds would be involved, unless
another accident occurred.

(a) Even 1f the licensee were able at

this time to maintain adequate resources

to provigp-the required financial protection,
1ts precarious financial condition may not
provide the certainty of availability in

the event of znother incident that the
financfal protection layer must provide.

(b) Other methods of providing financial
protaction for the $20 mil11on difference,
while more expensive, could provide greater
assurance of availability and should at
Teast be explored before this method is

accepted.
Issue 2:
Require the l1icensee to provide new financial

protection equal to the amounts expended to pay
clafms and claims expenses arising out of the

]

THMI accident.
Alternative B: Do not require the Ticensee to provide these
amounts. -
Evaluation of Alternatives 2244 ] 06

Alternative A:

Require the Ticensee to provide new financial -

b 3
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Pro: (a) If there were another nuclear accident
at THI Unit 2, there would be the full
3}4? million in 11ability insurance to pay
cla l|$-'

(b) The need would cease for government
indemity to "drop down" to meet the gap
caused by the payments.

(a) The Cosmission is not mandated to
require the 1icensee to provide reinstatament
of thesa funds {1f there is good cause that
pravents the licenses from fulfilling this
requiremant.

g

(b) A requirement for the l1icensee to
purchase additional financial protection
equal to the amounts expended to pay TMI
claims beyond that available throug’ the
insurance pools may place an unnecessary
burden on the 1{censee since funds needed
for other expenses would be diverted to
meat our requirements.

(c) It {s possible that any new method of
financial protection for the $1.29 millfon
expended to pay claims may not include
certain vital elements found in the present
policy or that insurance coverage will be
cbtainable only from sources whose financfal
status will require close Comission
scrutiny.

Alternative B: Do not require the 1icensee to provide new
financial protection equal to the funds for the
claims and claims expense payments made arfsing
out of the TMI accident.

Pro: (a) The licensee has requested the insurance
pools to refnstata for Unit 2 the amounts
expended to pay claims and claims expenses,
but has been unsuccessful in its attempts.

(b) Even 1f another nuclear accident
occurred at the Unit 2 protection to the
public would not be lessened because the
secondary retrospective premium and govern-
ment indemnity Tayer would be utilized to

2204 107
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pay claims above the 1icensee's reduced
primary financial protection layer.

(c) The regulations do not require the
Commission to have the 1icensee provide
reinstatement of these funds when good

cause prevents the Ticensee from fulfilling

this requirement.
(a) The licensee will not be providing

g

the same level of primary financial insurance
.as all other large power reactor licensees.

(b) A failure by the licenses to obtain

reinstatement of the funds from the insurance

pools by itself 1s not good reason to
exempt the 1icensee from providing these
funds in some other manner.

The first {ssue is whether the 11censee should be
required to maintain the same primary financial
protection level of $160 mil1ion for Unit 2 as for
Unit 1 or whether the 1icensee should be permitted \
to maintain only $140 mi111on in financial protection kY \
On one hand, because Unit 2 {is not
argue that the possibility of

t occurring at ™I Unit 2 1s
reduced. Hence, under this circumstance the licensee
should be granted the exemption from $140.11(a)(4),
described above, during the period before 1t might
be determined by KRC that 1t will 11cense TMI Unit 2
for resumption of operation.
may further be argued, is not diminished by having

for Unit 2.
operating, one coul
another nuclear acc

Public protection, 1t

the 1icensea maintain less than the maxfmum available
amount of $160 mi11ion in primary financial protection

since the government indemnity layer would 111 the

$20 m1111on gap 1f the primary insurance and secondary

retrospective premium layers were exhausted.
Unit 2 were to operate again, the licensee could at
that time be required to provide the maximum primary
financial protection that is available to all other
power reactor licensees. As indicated earlier, the
pools would expect to be able to make full coverage
available to the entire TMI sits at that time.

Finally, the argument could be made that the 1{censee,
by providing $140 m1111on in insurance, 1s furnishing

the maximum amount of 11abi1ity insurance available
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to 1t from private sources, i.e., nuclear 1{abflity
insurance pools, as required by the Price-Anderson

Act.

Balanced against these arguments, however, is the
argument that while Unit 2 1s not operating and the
possibility of a nuclear accident is reduced, the

possibility cannot be completely eliminated.

In

fact, as a result of the March 28 accident, there
will be extensive decontamination activitfes and
i{ncreased transportation from the Unit 2 reactor
which may offer an increased risk ot a nuclear

accident efther at the site or arising during transporta-
tion of radioactive waste and contaminated equipment

avay from TMI.

Whila it is true that the protection

to the public 1s not diminished by having the 1icensee
provide less than $160 million, government indemnity
would then fe relied on to 111 a gap in financial
protection, something that 1t was not intended to do
for other than a short in*erim period. Further, at
any one time there ars reactors that are efther not
operating for relatively short perfods, such as for
refueling or scheduled maintanance, or for much
longer periods extending into years (e.g., Indfan
power reactor operators are
neverthaless sti1l required to provide the maximum
financiu] protection as long as they maintain their

Point Unit 1).

operati

These

1icenses (although in the case of Indian

Point Unit 1, the maxfmun level of financial protection
would be maintained anyway since the protection

covers Units 2 and 3 on the sits).

There has never

bafora been a situation, howaver, where a utility
wantad to purchase the full amount of nuclear 1fability
insurance that was on the market but the pools were
unwilling to sell 1t the full coverage.

Concerning the 1ssue of reinstatament of the funds
axpended to pay claims from the TMI accident, it
could be argued that because thae Ticensee has tried
unsuccessfully to obtain reinstatment of these funds
the Cormission has good cause not to require the
Ticensee to arrange for another method of providing
for these funds. On the other hand, 1f there were
another accident at the Unit 2, less than the full
amount of primary financial protection would be

available to pay these claims.

Further, 1f a second

accident were also to exhaust the secondary layer of
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Recommendations:

e

financial protection it would be the government
m;imity layer that would ultimataly have to meet
s gap.

On balance, the staff's judgment {s that the licensee
should be directed within a reasonable time, such as
sixty days, to demonstrate to the NRC that 1t 1s in
compliance with the regulations by providing evidence
of coverage for $160 million in primary financial
protection for Unit 2 as well as for Unit 1. The
evidence of coverage for $160 mi11ion should include
reinstatemsnt of the funds utilized to pay claims

and claims expenses arising out of the March 28
accident. The staff would continue working directly
with the 1icensee and its insurance broker to assist
in reviewing any alternatives the 1icensee proposes.

If the 1{censee {s unable or unwilling to provide
$160 mi11fon in primary financial protection in a
form satisfactory to the Commission, the Commission
may take the following actions pursuant to 10 CFR
140.19: wuspend, or revoke the 1icense or issue such
order as it desms appropriate or necessary in order
to carry out the provisions of 10 CFR Part 140 and
Sectfon 170 of the Act. In view of the present
status of the facility 1t 1s not clear to what
extent any of these sanctions would be efficacious.

That the Commission

1. HNotify the licensee that 1t must demonstrate
compliance with $140.11(a)(4) by providing the
maximum financial protection for both units at
Threea Mile Island and require the 1icensee to
provide to the staff within sixty days, an
avidence of coverage for aggregate amount of
primary financfal protection equal to $160
million through insurance or some other form of
third party guarantes, or a combination thereof.

Notify the licensee that such financial protection
or Units 1 and 2 must include an amount

equal to the total of financial protection

claims and claims axpenses expended by the

pools to date and not reinstated by the pools.

This amount of additional financial protection
shou1d be supplemented every thirty days {f the
t:ota} amount not reinstated by the pools continues
to rise.
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3. Note that the letter enclosed as Appendix A
will be dispatched to the licensee by the
Director, Office of Nuclear Reactor Regulation
to accomplish these notifications.

4. HNote the endorsement for Unit 1 increasing the
primary {insurance to $160 mi11fon for Unit 1
will be published in the Federal Register and
the 1icensee and pools will be notified by
staff of (a) NRC's acceptance of the endorsement
for Unit 1 and (b) our understanding that
payments are being reinstated by the pools for
Unit 1 through a separate supplemental insurance
policy that should be furnished to Commission
for review and publication in the Federal

Register.

5. HNote that the appropriate subcommittees of
Congress will be notified of the Commission's

actions.
Coordination: The Executive Legal Director concurs in the recommendations
of this paper. The O0ffice of Congressional Affairs
concurs in the notice to the varfous Congressional
subcommittees. '
Original Sigasd by A
v
- H. B Dentony _ “l.’
Harold R. Denton, Director
0ffice of Nuclear Reactor Regulation
Enclosures:
1. Appendix A - Letter to Licensee 2244 ]
2. Appendix B - Letter to Congressional ] '
Subcommittees
Distribution:
AIG Reading File
AIG - TMI File -
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Appendix "A"

Draft letter to Licensee

Metropolitan Edison Company

Jersey Central Power and Light Company

Pennsylvania Electric Company

Gentlemen:

As you‘are aware, the provisions of Section 170 of the Atomic Energy Act
of 1954, as amended, (the Act) require production and utilization facility
licensees to have and maintain financial protection to cover public
liability claims resulting from a nuclear incident. Subsection 170b
furstze rosuires that for facilitier decicred for oroducing substantial
unts of electricity and having & ratad cacacity of 100 eiectrical
megawatts or Tgre. the amount of financial protection recuired would be

the raximum amount available from private cources.

In January 1979, American Nuclear Insurers (ANI) and Mutual Atemic
Energy Liability Underwriters (MAELU), tne insurers who srovide the
nuzlsar iiability insurance provided by licensees as orimary finzncial
orotecticn. informed the Commission tnat tney were increz:zing tne amount
of nuciear iiability insurance zvaiizble from $140 millicn o S16C
milliorn.

‘n accoraance with the provisions of subsection 170p of the Act, the
tc-=ission increased the amount oi primary financiai prozection reduired

for facititiss having a rated czpacity of 100 electrical razawaits or
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mar2 frem 3950 s 180 mdllion. This change was published by the Commission
in the Federai Register on April €, 1979 (44 FR 20632) and became effective
May 1, 1979. Subsection 140.11(a)(4) of the Commission's regulations

was amended to require that each power reactor licensee maintain financial
protection in an amount equal to the sum of $160 million, and the amount
availabie as secondary financial grotection for each nuclear reactor
Ticensed to operate at a rated capacity of 100 MW(e) or more. The
Commission's regulations further provide in § 140.19 that in any case

where the Ccmmission finds that the financial protection maintained by a
licenses is not aceauate to meei ..c reguirzments of the Commission's
financial protection regulativus, .o Cocmission may suscend or revoke

the license or may issue sucn oraer witn respect to licensad activities

as the Cormission determines to oe appropriate or in order to carry out

provisions of .Part 140 of its regulations and Section 170 of the Act.

At present, the primary financial protection being provided for the

Three Mile Island site is $140 miliion. The insurance pools have proposed
an endorsenent, which the staff nhas reviewed and finds to be acceptable,
that would orovide S140 miliion in orimary insurance to both Thrae Mile

Istand Units 1 and 2 with =zn e2diziznal 220 million for Unit i.

On a related matter, Articie I, pzrazrzph 2 of Indemnity Agresment B-62
thzt vou rave executed with tns Co-mission reaguiras that in the event of

by the imsurarc uriar an insurance solicy usad as financial

m

= ta punpl
gas o =lhivy Kal

orotecticon which reduces the agcrecate limit of tna policy, the iicensee




must apply to its insurers for reinstatement of the amount of these
payments. We understand ;hat you have reqqgsted reinstatement of the
approximately $1.3 million paid out for claims and claims expeﬁses

arising out of the March 28 accident. Insurance pools representatives
have informed the Commission staff that they have decided not to reinstate
these funds for Unit 2 although they will reinstate‘them for Unit 1
through a separate supplementary insurance policy. The practical effect
of not reinstating the funds paid out for the March 28 accident is that

if there were another accident at Unit 2, there would not be the full
amount of primary 1iability insurance to pay public liability claims

resulting from such an accident.

Therefore, with respect to Units 1 and Unit 2 it will be necessary for
you to demonstrate that you are in compliance with our regulations by
providing evidence to the NRC that $160 million in primary insurance is
in place as of May 1, 1979. This evidence should include a copy of the
separate supplementary policy reinstating the $1.2 million in claims and
claims expenses for both units, and providing for necessary increases in
coverage every thirty days for increased amounts beyond the $1.3 million
if the total amount not reinstated by the pools rises beyond that figure.
This evidence of primary financial protection equal to a total of $150
million can be through insurance or some other form of third party
guarantee, or a combination thereof which provides all of the operable

provisions of the facility form of nuclear 1iability insurance.
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Appendix "B"

Draft letter to Congressional subcommittees

The Honorable Morris K. Udall, Chairman

Subcommittee on Energy and the Environment

Committee on Interior and Insular Affairs

United States House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

The provisions of Section 170 of the Atomic Energy Act of 1954, as
amended, (the Act) require production and utilization facility licensees
to have and maintain financial protection to cover public liability
claims resulting from a nuclear incident. Subsection 170b further
réquires that for facilities designed for producing substantial amounts
of electricity and having a rated capacity of 100 electrical megaﬁatts
or more, the amount of financial protection required would be the maximum

———

amount available from private sources.

In January 1979, American Huclear Insurers (ANI) and Mutual Atomic
Energy Liability Underwriters (MAELU), the insurers who provide the
nuclear liability insurance provided by licensees as primary financial
protection, informed the Commission that they were increasing the amount
of nuclear liability insurance available from $140 million to $S160

million.

In accordance with the provisions of subsection 170b of the Act, the

Comnission increased the amount of primary financial protection reguired

Appendix "B"
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for facilities having a rated capacity of 100 electrical megawatts or

more from $140 to $160 million. This change was published by the
Commission in the Federal Register on April 6, 1979 (44 FR 20632) and
became effective May 1, 1979. Subsection 140.11{a)(4) of the Commission's
regulations was amended to require that each power reactor licensee
maintain financial protection in an amount equal to the sum of $160
million, and the amount available as secondary financial protection for
each nuclear reactor licensed to operate at a rated capacity of 100

MW(e) or more.

On May 1, 1979, ANI and MAELU informed the Comission and Metropolitan
Edison Company, Jersey Central Power and Light Company and Pennsylvania
Electric Company, the holders of licenses authorizing operation of the
Three Mile Island Nuclear Station, Units 1 and 2 that because of the
March 28, 1979 accident at TMI, the pools were unwilling at that time to
make $160 mi11ion in nuclear 1iability insurance available for the TMI
site despite the licensee's request for such increased coverage. The
pools' principal reason for not increasing the primary insurance available
(from $140 million to $160 million) for TMI was their desire to limit
clearly to $140 million their potential liability for claims and claims
expenses arising out of the March 28 accidenf. The pools were opposed
to increasing the primary insurance layer to $160 million without the

assurance that the additional $20 million would not be used to satisfy

Appendix "B"
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public liability claims associated with the March 28 accident which

arise either prior to or subsequent to May 1, 1979.

At present, the primary financial protection being provided for the

Three Mile Island site is $140 million. The iﬁsurance pools have proposed
an endorsement, which the Commission staff has reviewed and finds to be
acceptable, that would provide 5140 million in primary insurance to both
Three Mile Island Units 1 and 2 with an additional $20 million for Unit 1.
The focus of the licensee is presently directed at obtaining additional
insurance coverage of $20 million apart from the present policy maintained
by the licensee with the insurance pools. If the licensee is unsuccessful
in obtaining additional insurance of $20 million, the licensee will be
required to provide $20 million through a third party grarantee such as

a bank line of credit.

On a related matter, the indemnity agreement executed by the licensee
and the Commission requires that in the event of payments made by the
insurers under and insurance policy used as financial protection which
reduces the aggregate l1imit of the pulicy, the licensee must apply to
its insurers for reinstatement of the amount of these payments. The
licensee has requested reinstatement of the approximately $1.3 million

paid out for claims and claims expenses arising out of the !arch 28
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:

accident.” Insurance pools representatives have informed the Commission
staff that they have decided not to reinstate these funds for Unit 2
although they will reinstate them for Unit 1 through a separate supple-
mentary insurance policy. The préctica] effect of not reinstating the
funds paid out for the March 28 accident is that if there were another
accident at Unit 2, there would not be the full amount of primary liability
insurance to pay public liability claims resulting from such an accident.
If damages in a new accident exceed $140 million and éhe secondary
financial protection layer is utilized, then other power reactor licensees
will make up the $20 million difference through the retrospective premium
assessment by contributing at an earlier point to their share of the
damages than would be the case if the acccident had occurred at some
other site with $160 million in primary insurance. If the damages

exceed both primary and secondary fianancial protection ]ayers.lthen
government indemnity would make up for the increment of $20 million and
would be a maximum of $85 million instead of $65 million. The limitation
of 1iability would remain at $560 million. Total protection for the

public would be unchanged.
Therefore, with respect to Units 1 and Unit 2 the Commission has required
that the licensee demonstrate that it is in compliance with our regulations

by providing evidence to the NRC that $160 million in primary insurance
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is in place as of May 1, 1979. This evidence should include a copy of

the separate supplementary policy reinstating the $1.3 million in claims

and claims expenses for both units, and should provide for necessary

increases in coverage every thirty days for increased amounts beyond the

$1.3 million if the total amount not reinstated by the pools risec

beyond that figure.

Sincerely,

Identical letters to be sent to:

The Honorable Gary Hart, Chairman
Subcommittee on Nuclear Regulation
Committee on Environment and Public Works

The Honorable John D. Dingell, Chairman
Subcommittee on Energy and Power
Committee on Interstate and Foreign Commerce

The Honorable Toby Moffett, Chairman

Subcommittee on Environment, Energy and
Natural Resources

Committee on Government Operations
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