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FINAIICIAL PROTECTION FOR n1REE MILE ISLAHD UNIT 
tm. 1 AHD 2 

To infor11 the Coaltssion about the need for 1a~planenting 
the incnased f1nanctal protection• requt1'8DII"'ts at 
Three Mtle Island and reinstating the prf1111ry insurance 
IIIQits and to recoa.sld actfons to accoqJltsh this. 

Thts paper covers 1 llfnor polfey questton. 

(1) Necessfey of f~npl~~~~ntfng fnC1"eesed ffnancfal 
protection requinnnts at Three Mfle Island. 

(2) Hecessiey of requiring reinstatement of UIOUnts 
paid out for claims resulting froal the Three Mtle 
Island accfdlnt. 

(1) Should the Coali-ssion require the Ucensee of 
the Three Mfle Island facflity, in the interim 
period untfl such U• as the NRC nrtght per.it Unit 
2 to resiM operation, to provide increased financial 
protecttcm of $160 11111ion for Untt 2? 2 2 4 4 Q 9 6 

ze"""f111:fii~s~u~63~ec~t~o7f-::ifir1:r.:s=-=-:pa~per~ 1s financial protection provided pursuant to 
the Prtce-Andlrson Act through nuclear rniunnce. Thts paper does not 
address ~~atters of nuclear prop!rtY 1nstn"ance that a ut111ty MOuld 
purchase to c~at. for losses to tu own (ructorJpropeT"ty. This 
paper also does not address .the separate Commtssion financial qualiftcatfons 
review whfch considers whether the 11censH can demonstrate thlt tt 
possesses or has reasonable assurance of obtlfnfng the funds necessary 
to cover, 1110ng other things, the esti•ted cost of shutting down the 
fac111ty and 1111intatntng ft fn a safe condition. Vhtle the requfrt!lllent 
for financial qualtffcations fs covered by Section 182 of the Atolltfc ~1 Energy Act, that section ts not part of the Price-Anderson provisions .__.. 
(Section 170) and neither the ftnanctal qualifications review nor the 
lllfntenance of ro tnstn"ance is fred b S 
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(2) Should the Connisston require the licensee to 
retnstata as prtmary ftnancial prOtection the amount 
patd out for claims and clai.s expenses resulting 
fro. the Three Mile Island accident? 

Issue 1: 

Seetton 170 of the Atolaic Energy Act of 1954, as 
amended, (the Act) requires reactor licensees to 
have and Nintain financial protection to cover 
publtc liability clai=s resulting from a nuclear 
incident. Subsection 170b. of the Act requires that 
for facilities designed for producing substantial 
amunts of electricity and having a rated capacity 
of 100 electrical ~~egawatts or mre, the amount of 
ftnancial protection J"''qutred shall be the •xiiUII 
11110unt avatlable from privata sources. PrtNry 
financial protectfon •Y be fn the fonn of private 
insurance, private contractual indemnities, self
insurance or other proof of ~inancial responsibility, 
or codlinatton of such ... sures but ts subject to 
such tmiiS and conditions as the Ccnli ssion lillY by 
rule, regulation, or order, prescribe. Since the 
inception of the Pric .. Anderson systell, all licensees 
of reactors wtth a ntecl capacity of 100 tile or 1110re• 
have provided their ffnancial protection through 
nucl•r 1tab11 tty insurance at the Nxtauw amount 
lllde avatlable by the tNo nuclear ltab11ity insurance 
pools. 

The Hatropolttan Edfson Company, Jersey Central 
Po..- a Light Collpany, and Ptnnsylvanta Electric 
Collpany (Ltcensee) are the holders of Faciltty 
Operattng licenses Nos. DPR-50 and DPR-73. 

In January 1979, ltlllertcan Nuclear Insurers (ANI) and 
Mututl Atc.ic Energy Ltabtlity Underwriters (MAn.U), 
the tnsurers who provtde the nuclear ltabtlfty 
insurance used by licensees as pri•ry ftnanctal 
protection, infomecl the Colraisston that they were 
fi'IC1"Mstng the 11110unt of nuclear ltabtltty insurance. 
available from $140 ~llton to $160 Million. In 
accordance wtth thl provisions of subsection 170b. 
of the Act, the CC81ission tncreesed the ..,unt of 
priNry ftnanctal protection requtred for facilities 
having a rated capacity of 100 electrical NgaWatts 
or mre fn:ft $140 11illton to $160 111t11ton. This 
change .as published by the ta~ntsston tn the 
Federal Regtster on Aprtl 6, 1979 (44 FR 20632) and 
bec111111 effective Hay 1, 1979. 
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Subsection 140.11(a)(4) of the toanfssion•s regulations 
was maended to requtre that each powr reactor 
licensH •fntain financial protection in an 1110unt 
equal to the s&a of $160,000,000 and the IIIOUftt 
available as secondary financial protection for each 
nuclear reactor licensed to operate at a rated 
capacU;y of 100 HWe or .,re. The Coallission's 
regulations further provide tn t140.19 that in any 
case where the Cclnlission finds that the financial 
protection a1nta1MCI by a lfcensee is not adequate 
to ~~~e~tt the ,..qui....,ts of the CO.tssion's financial 
protection regulations, the C:C.ission lillY suspend 
or revoke the lfcense or •Y issue such order wfth 
respect to lfcensed activities as the Conltssion 
detenlfnes to be appropriate or necessary tn order 
to carry out the provtstons of Part 140 of its 
regulations and Section 170 of the Act. 

On Hay 1. 1979, ANI and MAaU infonaed the ec..tsston 
and the ltcensH that because of the March 28, 1979 
accident at Three Mtle Island Nuclear Statton, 
Unit 2, ANI and MAELU were CI'IWflling at that tfN to 
IDike $160 llfllton in nuclear 1fab11ity insurance 
available for the Three Mile Island site despite the 
lfcensee's request for such ine1'elsed coverage. 

The pooh' principal reason for not incrMSfng the 
pri•ry insurance available (froa $140 llfllion to 
$160 1111lion) for the .mits at the Three Mfle Island 
site ws thetr desire to 1t111it clearly to $140 
lllfllton their potential 11abtlity for claiiiS and 
elaia expenses arfstng out of the March 28 accident. 
The pools are oppostcl to increasing the priMry 
insurance layar to $160 •fllton for the units at the 
Three Mtle Island site wfthout the assurance that 
the additional S20 llfllion would not be used to 
satisfy publfc lfabflity clata associated wtth· the 
March 28 accident. Whtle it sees clear to the 
staff (and the pools) that such an increase -.uld 
apply only prospectively (i.e. to a new tnctdent), 
it is not posstble to state absolutelY that a court 
111i9ht not regard the increase as avaflable for 
clailftS aristno out of the March 28 accident. Hence, 
the pools • reluctance to increase coverage at lMt to 
$160 mtllfon. The pools anphasized to the staff that 
once lMI-2 ws restored to the point of being peraaitted 
by the HRC to resune operation they expected that 
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the coverage afforded the lMI stte, Units 1 and 2, 
would be uactly the SIN as that afforded all other 
sttas. 

Following an energency session, the pools instructed 
thetr lawyers to draft an endorsanent that would 
111ke the distinction between the $140 m1111on coverage 
for TMI Unit 2 and the $160 million coverage for TMI 
Unit 1. Such an endorsanent has now been approved 
by the pools. It provides $140 •1111on fn prtMry 
insunnce to both TMI Units 1 and 2 with an additional 
$20 mllton tD Unit 1. 

The lndors~t sW.itted by the insurance pools to 
the HRC would enable Three H11e Island Untt 1 to 
COIIPlY with the ftnancfal protection requtrtllllftts of 
1140.11(a)(4) whtle leaving the COIIPlfance of Untt 2 
in doubt. Although the staff approves of the endors&~ent 
for provtdtng financial protection for Untt 1, the 
•tter of whether Untt 2 should be required to 
a.ply fully with our regulations or be granted an 
IXf!IIPtion frol the regulations sttll needs to be 
resolved. 

Stncr Mayl, the staff has bHn tn continuous 
contact with representatfves of the 1 icensee and the 
pools on tJ\ts question. The focus of the lfcensee 
and its insurance broker is directed at obtaining, 
sOMWhtre on the insurance •rket, additional 
insurance coverage of $20 •t11ton apart fi"'CCII the 
present poltey •tntaintd by the lfcensee with the 
insunnce pools. If the lfc.uee 1s successful in 
obtaining this additional capacity, either tro. SOMe 
CCII!Pinies presently participating in the insurance 
pools or other nonparticipating c~ntes, the staff 
would revtew the tei"'IIS of the insurance to ensure 
thlt tt would MSh with the oresent poltey and 
inct.l\tty agreeaent. Further. the staff may ftnd it 
necessary to review the finandal status of the 
COIIPinies writing this incrused insurance to 
assure thlt there extsts a CQq)arable degree of 
certainty for payaent of claim presented years 
after a nuclear accident under tile altemate po11ey 
as exists under the present pool policy. 

Although the licensee ts presently pursuing an 
insurance approach for obtaining the addtttonal $20 
•tllion for Untt 2 and 1s guardedly opttmtsttc of 
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success, the question of whether the licensee should 
be required to . prov~de this increased insurance must 

· first be decided by the Commission. This question 
is especially important if the licensee is ultimately 
unsuccessful in obtaining S20 million in financial 
protection through other insurance~ 

Sefore the nuclear accident at THI Unit 2. subsection 
170b. of the Atomic Energy Act had been generally 
fnterpreted to require the same amount of (primary) 
financfal protection for all large nuclear power 
plants. i.e.·, the lllllXii!IUII amount of 11abil fty insurance 
available from private sources. Under this interpretation, 
THI would need to provide $160 million in primary 
financial protection for Unit 2 to retain its operating 
license for this unit. The assumption was that the 
maximum amount of insurance would always be offered 
for sale to the utilities through the pools and all 
'that was necessary for the NRC to do in this reqard 
was to require the utilities to buy what was being 
offered. However, the precise lanquage of the 
applicable statutory provision is, in relevant part. 
as. follows: 

.The amount of financial protection shall be the 
amount of liabtlity insurance available from 

· private sources, except that the Commission may 
establish a lesser amount on the basis of 
criteria set forth in writing •• •• : Provided, 
that for facilities designed for proauctng . 
substantial amounts of electricity and having a 
rated capacity of -100,000 electrical kilowatts 
or more, the amount of financial protection 
required shall be the maximum amount available 
at reasonable cost and on reasonable terms 
from private sources. Such financial protection 
••• shall be subject to such terms and conditions 
as the Commission may, by rule, regulation,. or 
orde~. prescribe. In prescribing such terms 
and conditions for licensees required to have 
and maintain financial protection equal :to the 
~xirnum amount of liability insurance available 
from private sources, the Commission shall ••• 
include, · in determ1ninq such maximum amount, 
private liability insurance available under an 
industry retrospective ratinq plan ••• (Subsection 

· 170b. ,dlf the Atcxni1 EnergY Act. Emphasis 

I t 
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For all large nuclear power plants other than the 
TMI units. the maximum amount (of funds) available 
fran private sources equals the maxim1111 amount of 
liability insurance available from private sources 
(i.e •• $160 million from the two nuclear liability 
insurance pools). Since the TMI licensee has made a 
reasonable effort to obtain $160 million in financial 
proteet1on from the liabili~ insurance pools but 
has been denied the $20 million increase from $140 
million to $160 million by the pools. one could 
argue that for THI Unit 2. $140 million 1s the 
maximum liability insurance· available. Hence. the 
maintenance of $140 million in liability insurance 
for Unit 2 arquably satisfies the prdvisions of 
subsection 170b. 

From a practical standpoint. the effect of permitting 
TMI Unit 2 to have an operating license with less 
than $160 million of liability insurance will be of 
significance only if another nuclear accident at 
that unit alone combined with the March 26 accident 
results in damages exceeding $140 million. If 
damages in a new accident exceed $140 million and 
~he secondary financial protection layer comes into 
play. then other power reactor licensees will make 
up the $20 million.difference through the retrospective 
premi1111 assessment by contributing at an earlier. 
potnt to their share of the damages than would be 
the case if the acc1~ent had occurred at some other 
site with $160 million in primary insurance. If the 
damages exceed both primary and secondary financial 
protection layers. then govemnent indermity would 
make up for the increment of $20 million and would 
be a maximum of $65 million instead of $65 million. 
The limitation of liability would remain at $560 
million. Total protection for the public would be 
unchanged. 

2244 .101 
" In addition to the issue of whether the licensee 

would be required to obtain the additional $20 
million for Unit 2. there is the issue of whethe~ 
the licensee must replenish the funds paid out in 
satisfaction of public liability claims resulting 
from the THI accident. Article II. paragraph 2 of 

. the Standard Form of indemnity agreement executed by 
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(10 CFR 140.92), requires that in the event of 
payments made by the insurers under an insurance 
policy used as financial protection which reduces 
the aggreqate limit of the policy, the licensee must 
apply to its insurers for reinstatement of the 
amount of these payments. If the lt~ensee is not 
successful tn obtaining reinstatement by the insurance 
pools of the claims payments paid out in connection 
with the accident within ninety days, the Commission 
may require the .licensee, in the absence of good 
cause to the contrary. to furntsh financial protection 

· for this amount in another form. While the regulations · 
are ambiguous as to the start and end of the ninety 
day period. with respect to THI Unit 2 we believe 
that the period continues in effect since claims 
continue to be paid and· claims expenses incurred. 
The ltcensee has requested reinstatement of the 
funds paid out for claims and claims expenses arising 
out of that accident which are approximately $1.29 
million. Pool representatives have informed Commission 
staff that they have deeided not to reinstate these 
funds for Unit 2 based on the same concern· regarding 
retroactive application by a court of such reinstated 
funds as they had with respect to the $20 million 
increase in financial protection. A smaller pool of 
participating companies anticipates reinstating the 
$1.29 million for Unit 1. This reinstatement will 
be accomplished through a separate supplementary 
insurance policy that would allow claims and expenses 
paid out through the existing financial protection 
policies to be reinstated through the new policy. 
For example. the new policy would start out equal to 
the $1.29 million paid out so far. If payments from 
the financial protection increased, say to $2 million, 
the new policy's capacity would increase to $2 
million. Such increases could continue up to some 
overall limit of capacity of the new policy. 

As ~ith the increas~to $160 million, the licensee 
and its insuran~roker are canvassing the insurance 
market in the·nope of obtaininq an additional insurance 
policy to~offset these clafms expenses and bring its 
coverage for THI Unit 2 up to the required primary 
financial protection. The practical effect of not 
reinstating the funds paid out for the nn acc.ident 
is that if there were·another nuclear accident at 

_ the THI Unit 2, there would not be $140 million in 

*"· .... , .................... ~ .... ,., ..... ... . 
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resulting from such an accident. The base aMOunt 
available would be $140 million less the $1.29 
million expended as a result of the Unit 2 accident. 
As was discussed earlier in a different context. if 

· damages in a new accident exceed this base amount 
and the secondary financial protection layer is 
utilized. other power reactor-licensees will make up 
the shortfall in claims expenses through the retrospective 
premiuro assessment by contributing at an earlier 
point with an increased share of the damages. If 

• the damages exceed both primary and secondary financial 
protection layers. then government indermity would 
be utilized to meet this shortfall resulting from 
the pa~ent of claims expenses; It should be mentioned 
that the nuclear liability insurance pools are under 
no oblfgation to offer to replenish any of the funds 
paid out pursuant to the tenns of the policy.· 

Issue 1: 

Alternative A: The licensee is only required to maintain $140 
million. the maximum liability insurance available 
from private sources. i.e •• the nuclear liability 
insurance pools. 

--· 

Under this alternative. one could argue that 
because· the licensee has tried unsuccessfully 
to purchase $160 million in nuclear liability 
insurance from the pools. the maximum amount 
available to thts licensee from private sources 
is $140 million. The staff believes that 
notwithstanding the fact that both the Price
Anderson Act and the legislative hfstory are 
not clear specifically as to whether a large 
power reactor licensee not able to obtain the 
same level of financial protection as all other 
power reactor licensees could be permitted to 
obtain a lesser amount. Commission policy has 
been .to require all large power reactor licensees 
to have the samefTnanctal protection requirements 
placed upon them. If the Commission disagrees 
with the staff. however, and believes that · 
licensees should only be required to maintain 
the maximum amount available to them, the 
licensee could be so informed. Inasmuch as the 
regulations in 10 CFR 140.11(a)(4) reflect the 
long-standing Commission view that large power 
reactor licensees are all required to maintain 
the same arrount, for the Commission to now 

2244 
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Alternative 8: 

Alternative C: 

Alternative 0: 

. / ..... .. 

Until such time as flRC \1ere to penn1t Unit 2 to 
res~~ operat~on, grant this licensee an exemption 
from ~140.1l(a)(4) so that only $140 million in 
primary financial protection would be required 
for Unit 2. 

Grant no exemption and require the licensee to 
provide an additional insurance policy, a bank 
instrument such as a letter of credit or a 
segregated $20 million portion of an existing 
line of credit so that when added to the $140 
million ·1n liability insurance, the total 
primary financial protection would be $160 
mf111on. 

Grant no exemption and require the licensee to 
provide a guarantee equal to $20 million in the 

· fonn of its own financial resources • 
• 

Evaluation of Remaining Alternatives : (if Alternative A is not selected) 

Alternative B: Until such time as tmc were to pennit Unit 2 
to resume operation, grant this licensee an 
exemption from §140.11(a)(4) so that only $140 
million in primary financial protection would 
be required. 

.Pro: (a) Three Mile Island Unit 2 is presently 
not oper~t1ng nor will it be operated for 
the next few years. 

(b) The licensee ~as tried to purchase 
$160 million in nuclear liability insurance 
from the pools but has not been successful. 
The maximum insurance available to the 
licensee therefore is only $140 m1111on. 
Even if Alternative A above 1s rejected 
and the Commission does not wish to change 
its regulation as to its general effect, 
some weight might be given, nevertheless 
to the argument that under the provisions 
of subsection 170b. of the Act (but not 

_under the more specific provisions of 
subsection 140.11(a)(4) of the regulations) 
that for thi$ licensee S140 million is the 
"maximum ~unt from private sources." 
i.e., the nuclear liability insurance 
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it has same validity in the present case, 
this licensee in this situation could be 
granted an exemption fro~ our regulations. 

Con: (a) Even though the licensee cannot 
- ~urchase $160 11t11ton in insurance. 

!140.11(a)(4) does not require that it 
provide thts amount through the purchase 
of nuclear 11ab11tty insurance alone. The 
11censee should attaapt to meet thts 
requi~t by some alternative !Aithod. 

(b) Although certainly not clear. the 
Price-Anderson Act has been implennted by 
the Collatsston to require that !lllarge 
power reectors have the Slllle 11110unt of 
prt111ry financial protection. 

Alternative c: Do not grant the ltcensee an Ut111Pt1on frmt the 
regulations and require the 11censee to proYtde an 
additional insurance poltey, a bank tnstnant such 
as a letter of cndtt or a segregated $20 11t11ton 
portion of an existing ltne of credit so that when 
added to the $140 111t11ton tn 11ab11ity insurance. 
the total pr1•ry financial prot.ctton would be $160 
saillfon. 

!!:9.: (a) A thtrd party guanntee that ts not dependent 
on the resources of the ltcensee. such as a 
ltne of cndtt. would proytde an assUT'ance that 
the funds would be available tf required. 

(b) Thts ltcensee. as wtth all other ltcensees 
operating retctors of 100 file or more. will be 
providfng the full amount of ffnanctal protection 
available fraD private sources. 

Con: (a) A requtre~~~~nt to purchase additional 
- ffnancfal p,tectfon beyond that available 

through tnsur~nce NY place an unnecessary 
burden on the licensee stnce funds crftfcally 
needed for other expenses tnvolved tn the 
accident would be dtverted to thfs use with 
respect to a reector that wfll not be operated 
in the fores1111ble future. 2 2 4 4 l Q 5 
(b) It ts possible that whatever new ~~~ethod of 
ftnanctal protection for $20 lllfllion ts obtained. 
the ltcensee ftlY not be able to obtatn certain 
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vitil einnts .found in the present insurance 
policy (e.g •• oaaibus coverage, continuous 
rather than annual coverage. waivers of dttfenses), 
or that insurance coverage will be obtainable 
only fro. solirces whose f1nancfal status lillY 
require close scrutiny by the CoaRfssfon to the 
extent allCMid under the Atomfc Energy Act of 
1954. IS lllllnded. 

Alternative D: Do not gnnt an ex•tion t-.:t allow the 1 fcensee 
to provtde a guanantee equal to $20 111111 ton fn 
the fOI"'I of fts own ffnagcfal resources as 
provided fn 1140.11 and J140.15. 

Alumative A: 

Alternative B: 

Pro: (a) The lfcensee can provide that any 
- guarantee ft gfves thrOugh fts own resources 

wfll be as broad as the nuclear insurance 
poltcfn. 

(b) No \1'111KHUI"Y divenfon of crftfcally 
.needed fll'lds -.ould be involved, unless 
another accident occurred. 

~: (a) Even if the licensee were able at 
thfs tf• to •intain adequate resources 
to prov.£ft-the required ffnancfal protection. 
its pncartous financial condftfon IM.Y not 
provfde the certainty of ava11ab111ty fn 
the event of lnDther tncfdent that the 
ftnancfal protection layer IIIUSt provtde. 

{b) Other •thods of provfdfng ffnanctal 
prot-=tfon for the $20 .tllton difference, 
whflt 110re upensfve, could provfde greeter 
assurance of avatlabflfty and should at 
least be explored before thts Mthod fs 
accepted. 

Issue ·2: 

Require the lfcensee to provfdt new ftnanctal 
protection equal to the IIIOUnts expended to ~ 
clafiiS and clafiiiS expenses artstng out of the 
lMI accident. 

Do not requfre the lfcensee to provtde these 
1110unts. 

Evaluation of Alternatives 2244 106 
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Pro: (a) If there were another nuclear accident 
- at lMI Unit 2. there would be the full 

$140 m1111on in liability insurance to pay 
clafa.· 

(b) The need .,uld cease for government 
fnd .... ity to •drop d«Ma• to ~~eet tM gap 
caused by the pa,yments. 

f!!!!: (a) The Canltssfon 11 not llllndated to 
require the lfcensee to proviCS. refnstatanent 
of these funds if there fs good cause that 
prevents the licensee f~Ut fulfi111ng tilts 
requi rt~~~nt. 

(b) A requi,...,t for the licensee to 
purchase addfttanal ftnanetal protection 
equal to the 11110unts expended to pay lMI 
claia beyond thlt available th~'1 the 
insurance pools lillY place an unnecessary 
bul'den on the lictnsee stnce foods needed 
for other upenses .,uld be d1verted to 
Met our requi.-..nts. 

(c) It 1s possible that any new 1118thod of 
financial protection for the $1.29 mfllton 
upended to PlY clafiiS ay not fnc1ude 
certafn vital ela.nts fo&md tn the present 
policy or that insurance covenge wilt be 
obtlfnlble only fran sources whose financial 
status wfll require close Coalission 
scrutiny. 

Alternative B: Do not require the licensee to provide new 
financial protection equal to the funds for the 
clatm and clafa expense pa,yments made arising 
out of the lMI accident. 

!!:!!_: (a) The licensee has requested the insurance 
pools to reinstate for Unit 2 the 8111Dunts . 
expended to pay claims and clafms expenses. 
but has been w.successful in its attaapts. 

(b) Even 1f another nuclear accident 
occurred at the Unit 2 protection to the 
public would not be lessened because the 
secondary retrospective pnniwa and govem
ment fndal\ity layer would be ut11fzed to 
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pay claiiiiS above the ltcensee•s reduced 
priNry financial protection layer. 

(c) The regulations do not require the 
ec.a1ss~on to have the 11censee provide 
reinstatement of these funds when good 
cause prevents the ltcensee froa fulfilling 
this requi1"8111nt. 

Con: (a) The lfcensee will not be providing 
- the SliDe level of primary financial insurance 
· . as all other large paw~r re&ctor lfcensees. 

(b) A fa11un bx the lfcensee to obtain 
reinsta~t of the funds fi"CCII the insurance 
pools by itSelf ts not good reason to 
U~~~Pt the lfcensee from providing these ·, , 
fl~M~s 1n sc.e other •nner. 

The first fllut fs ather the lfcensee should tJ. 
required to •fntain the same prfNry ffnancfal 
protection level of $160 111111on for Unit 2 as for 
Unft 1 or whether the lfcensee should tJ. pen~ftted 
to •intafn only $140 lllfllion fn ffnanetal protection 
tor Unit 2. On one hind. because Unit 2 is not 
operating. one coultL.arvue that the possibility of 
anothtr nuclear ace,fint occurring at TMI Unit 2 1s 
reduced. Hence. ll'ld ... this circ•.mtance the licensee 
should H granted the exanptton from 1140.11 (a}(4). 
descrtHd above. during the perlod tJ.fore it mfght 
H det.ninld by NRC that it will lfcense TMI Unft 2 
for resURPtfon of opention. Publfc protection. ft 
11111 fur'ther be argued. fs r.ot df11infshecl by hllvfng 
the 11centee •intafn less than the aaxiiUI available 
IIDOUftt of S160 •fllfon in pr1•ry ffnancfal protection 
stnce the govenant inda~tty layer would ftll the 
$20 11f1lfon gap tf the primry insurance and secondary 
retrospective pr.tUI layers Wlt"e exhausted. If 
Untt 2 wre to operate agatn, the lfcensee could at 
that ti• be required to provtde the •xfnun primary 
financial protection that is available to all other 
power reector ltcensees. As tndtcated earlfer. the 
pools would expect to be abl e to 1111ke full coverage 
available to the entire TMI stte at that ti~~~e. 

Ftnally, the a~wnent could be made that the ltc:ensee, 
by (J1"0Yi dfng $140 mfllton in insurance, ts furnfshtng 

. . 

\ 

\ '"' \" 

\ , 
.. . . 

' \'-. 

the maxiaut IIDOUnt of 11abtltty insurance available ~ 
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to it froaa private soUTCes, i.e., nuclear 11abf1 f~ 
insurance pools, as required by the Prfct!-Anderson 
Act. 

Balanced against these argumnts, however, is the 
argu.ent that while Unit 2 is not operating and the 
possfbflity of a nuclear accident 1s reduad, the 
possibfli~ cannot be completely elfminated. In 
fact, as a rtSult of the March 28 accident, there 
will be extensive decontus1nation activities and 
increased tnnsportation trc. the Unit 2 reactor 
whtch •Y offer an increased risk ot a nuclear 
accident etther at the site or arising during transporta
tion of radtoactfve waste and contaminated equipment 
awy tra. lMI. While ft is true that the protection 
to the public ts not dfmfnfshed by havfng the licensee 
provide leu than $160 •1111on, govenment ind..,fty 
would then l'4 relfed on to ftll 1 gap in financial 
protection, s~thing that it was not intended to do 
for other thin a short in~rf• perfod. Further, at 
I1U' one ti• there are reactors that are either not 
operating for relatively short periods, such as for 
refueling or scheduled IDiintenance, or for IIlLlCh 
longer periods extending fnto years (e.g., Indian 
Point Untt 1). These power reactor operators are 
nevertfl!'l~~ still required to provide the llllxf .. 
fin~~nCttil ptOtec:tton as long as. they matntafn their 
operating lfcenses (although tn the case of Indian 
Point ~it 1, the •xfllbll level of financial protection 
would be •tntatned an,ywy sfnce the protection 
covers Untts 2 and 3 on the stte). There has never 
before been a situation, however, where a uttlf~ 
wanted to purchase the full IIICMI\t of nuclear lfabflfty 
insurence that was on the Nrtet but the pools were 
unwtlltng tD sell tt the full coverage. 

Concemt119 the issue of reinstatslent of the funds 
expended to pay clafiiiS f1"'0II the lMI acctdent, ft 
could be argued that because the lfcens• has trfed 
unsuccessfully to obtafn reinstatllent of these funds 
the ec-tsston has good cause not to requtre the 
11cens• to aiTinge for another Mthod of providing 
for these funds. On the other hand, ff there were 
another accident at the. Unit 2, less than the full 
mnount of priary financial protection would be 
available to PlY these clafms. Further, ff a second 
acctdent were also to exhaust the secondary layer of 
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financial protection it would be the govemnent 
indemity layer that would ultimately have to meet 
thts gap. 

On balance, the staff•s jud~t ts that the licensee 
should be directed wtthin a l"eesonable ti~n~. such as 
sfxty days,. to ~strate to the NRC that it is in 
compliance ~th the regulations by providing evtdence 
of coverage for $160 ~a1111on in primary financial 
protection for Unit 2 as welt as for Unit 1. The 
evidence o.f coverage for $160 million should include 
retnstateaent of the funds ut111zed to PlY claia 
and claims expenseS ar1stng out of the Harch 28 
accident. The staff ~uld continue working directly 
~th the licensee and its insurance broker to assist 
in reviawtng any altemattves the licensee proposes. 

If the licensee ts unable or unwilling to provide 
$160 •1111on in pri1111ry financial protection tn a 
fonn satisfactory to the Coaafssion, the Conttssion 
lillY take the following actions pursuant to 10 CFR 
14CJ.19: wuspend, or revoke the license or tssue such 
order as tt d._ appropriate or necessary tn order 
to carry out the provisions of 10 CfR Part 140 and 
Section 170 of the Act. In vtew of the present 
status of the fact11ty it 1s not clear to whit 
extent any of these sanctions would be efftcactous. 

Recclnlendatfons: That the eoi.tsston 

1. 

2. 

No_t_ffY the licensee that tt must daH1strate 
~ance ~th i140.11(a)(4) by providing the •x1- ftnanctal protection for both units at 
Three Mtle Island and require the licensee to 
pi'O'Iide to the staff within sixty days, an 
.vidence of coverage for aggregate UIOunt of 
pr1ury financial protection equal to $160 
~illton through insurance or some other for. of 
third party guarantee, or a cCIIIbfnatfon thereof. 

NotiQ the licensee that such financial protection 
for I Untts 1 and 2 B~St tnclude an IIICHI\t 
equal to the total of ftnanctal protection 
clafn and clatm expenses expended by the 
pools to date and not reinstated by the pools. 
This ..,"'t of additional financial protection 
sholild be suppl-.nted every thirty days if the 
total .ount not reinstated by the pools continues 
to rtse. 
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3. Note that the letter enclosed as Appendix A 
w11l be dispatched to the licensee by the 
Director, Office of Nuclear Reactor Regulation 
to accomplish these notifications. 

4. Note the endorsement for Unit 1 increasing the 
primary insurance to $160 million for Unit 1 
will be published in the Federal Register and 
the licensee and pools will be notified by 
staff of (a) NRC's acceptance of the endorsement 
for Unit 1 and (b) our understanding that 
payments are being reinstated by the pools for 
Unit 1 through a separate supplemental insurance 
policy that should be furnished to Commission 
for review and publication in the Federal 
Register. 

5. Note that the appropriate subcannittees of 
~ress will be notified of the Commission's 
actions. 

The Executive Legal Director concurs in the recommendations 
of this paper. The Office of Congressional Affairs 
concurs in the notice to the various Congressional 
subcommittees. 

Dml:lal s;,::~d ~~ ~ \ 
li.ILD._ ~ · .c. 11\ 

• 1\ I ~ 

Harold R. Denton. Director 
Office of Nuclear Reactor Regulation 

1. Appendix A - letter to Licensee 
2. Appendix B - Letter to Congressional 

Subc011111ittees 
2244 111 
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Appendix "A'' 

Draft letter to licensee 

Metropolitan Edison Company 
Jersey Central Power and Light Company 
Pennsylvania Electric Company 

Gi!ntler.:en: 

As you are aware, the provisions of Section 170 of the Atomic Energy Act 

of 1954, as amended, (the Act) require production and .utilization facility 

licensees to have and maintain financi~l protection to cover public 

liability claiMs resulting fro:n a nuclear incident. Subsection 170b 

a~:~n~~ of electricity and having a rated cacacity of 100 eiectrical 

megawatts or more, the amount of financial protection required \·1ould be -the r:~>.i::::;:n ar.:ount available fr::::- ?:-~·:~~e ~~urces. 

In January 1979, American rluclear Insurers (MI) and :·:utual Ato:-~ic 

Energy liability Und~n~riters (:-:AELU), the insurers ~·1ho :.rcvi ce the 

n:;:ie~~ ii~ bility insurance providP.d by ~icensees as ~~~-ary financial 

orote~t~cr.. informed the Cor-.rnission t'lat tr.ey were incre:~ing tr.e amount 

r.ill ior.. 

:n accor;ance with the provisions of subsection 170o cf :~e ~c:. ~he 

~c--ission increased the arnount of primary financiai prc:~ction ··t:aui•· .:~ 

for fa~ i iiti~s having a rated ca~acity of 100 electrical 
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:o.vre ~rc::: ~i.;:; :: !ic: ::.~ ~~L:r •. "!":-: :: ::~.!n;e ~·:as pu~lish'?d by the Co::::-:ission 

in tne Federai ~egister on ~pril 6, 1979 (44 FR 20632) and .became effective 

ll,ay 1, 1979. Subsection 140.11 (a)(4) of the Commission's regulations 

was a~ended to require that each power reactor licensee maintain financial 

protection in an amount equal to the sum of $160 million, and the amount 

available as secondary financial ~~~tection for each nuclear reactor 

1 i censed to operate at a rated capacity of 100 1·11·1( e) or more. The 

Commission ' s regulations further provide in~ 140.19 that in any case 

where the Cc~ission finds that t~e financial protection waintained by a 

licensee is not aaeouate to r.:~et ~: • .: require:::ents of the Co~ission's 

financial protection regulat1vto.i> , ;.:._ Cc.::-.-;.ission way sus:::end or revoke 

the license or may issue sucn utOcf Ni tn res~ect to 11c~~~a: activities 

as the Co~ission deterr.:ines to oe appropriate or in order to carry out 

provisions of .P~rt 140 of its regulations and Section 170 of the Act. 

At present, the pri rr.ary financia 1 protection b£ing provided for the 

Three Mile Island site is 5140 mi llion. The insurance pools have proposed 

an endorse~cnt, which the staff has re~ie~ed and finds to be acceptable, 

that 1·:ould orovide 5140 mililon 1n pri r.:ary insurance to ~c!h ihree l·:iie 

Is ll~~ ~ni:s ~ and 2 witn !n a~~i:i:nJl ~20 million for ~nit i . 

On a related watter, hrtic1€ 

:h!: you ~eve executed wi:h t~~ ~;- ~ission reouires that in the event of 

:Jil.· :l: t.~ ::-:c= ~y the ir.s:;:-:;:-: :.~-== .. ~n ins:~rance :loiicy usee as financial 

:Jro:ec:icn which reduces t~o e~;r!~a te limit of the ~olicy. t~~ licensee 
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~ust apply to its insurers for reinstatement of the amount of these 

payments. ~e understand that you have requested reinstatement of the 
" . . ... . 

approximately Sl.J million paid out for claims and claims expenses 

arising out of the March 28 accident. Insurance pools representatives 

have informed the Commission staff that they have decided not to reinstate 

these funds for Unit 2 although they will reinstate them for Unit 1 

through a separate supplementary insurance policy. The practical effect 

of not reinstating the funds paid out for the March 28 accident is that 

if there were another accident at Unit 2, there would not be the full 

amount of primary liability insurance to pay public liability claims 

resulting from such an accident. 

Therefore, with respect to Units 1 and Unit 2 it will be necessary for 

you to demonstrate that you are in compliance with our regulations by 

providing evidence to the NRC that S160 million in primary insurance is 

in place as of May 1, 1979. This evidence should include a copy of the 

separate supplementary policy reinstating the $1.3 million in claims and 

claims expenses for both units, and providing for necessary increases in 

coverage every thirty days for increased amounts beyond the Sl . J million 

1-f the total amount not reinstated by the pools rises beyond that figure. 

This evidence of primary financial protection equal to a total of $150 

million can be through insurance or some other form of third party 

guarantee, or a combination thereof which provides all of the operable 

provisions of the facility form of nuclear liability insurance. 
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Appendix "8" 

Draft letter to Congressional subcommittees 

The Honorable Morris K. Udall, Chairman 
Subcommittee on Energy and the Environment 
Committee on Interior and Insular Affairs 
United States House of Representatives 
Washington, DC 20515 

Dear l~r. Chairman: 

• • . r •.. ., .• . • • 

The provisions of Section 170 of the Atomic Energy Act of 1954, as 

amended, (the Act} require production and utilization facility licensees 

to have and maintain financial protection to cover public liability 

claims resulting from a nuclear incident. Subsection 170b further 

a·c:q.;ires that for facilities designed for producing sub!:tantia1 amounts 

of electricity and having a rated capacity of 100 electrical megawatts 

or more, the amount of financial protection required would be the maximum 

amount available from private sources. 

In January 1979, American nuclear Insurers (ANI) and Mutual Atomic 

Energy Liability Underwriters (MAELU), the insurers who provide the 

nuclear liability insurance provided by licensees as primary financial 

protection. informed the Commission that they were increasing the amount 

of nuclear liability insurance available from 5140 million to 5160 

million. 

In accordance with the provisions of subsection 170b of the Act, the 

Commission increased the amount of primary financial protection required 
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for facilities having a rated capacity of 100 electrical megawatts or 

more from $140 to $160 million. This change was published by the 

Commission in the Federal Register on April 6, 1979 (44 FR 20632) and 

became effective Hay 1, 1979. Subsection 140.11(a)(4) of the Commission's 

regulations was amended to require that each power reactor licensee 

maintain financial protection in an amount equal to the sum of $160 

million, and the amount available as secondary financial protection for 

each nuclear reactor licensed to operate at a rated capacity of 100 

HW(e) or more. 

On May 1, 1979, ANI and MAELU informed the Comission and Metropolitan 

Edison Company, Jersey Central Power and Light Company and Pennsylvania 

Electric Company. the holders of licenses authorizing operation of the 

Three Mile Island Nuclear Station. Units 1 and 2 that because of the 

March 28, 1979 accident at THI, the pools were unwilling at that time to 

make $160 million in nuclear liability insurance available for the THI 

site despite the licensee's request for such increased coverage. The 

pools' principal reason for not increasing the primary insurance available 

(from $140 million to $160 million) for TMI was their desire to limit 

clearly to $140 million their potential liability for claims and claims 

expenses arising out of the March 28 accident . The pools were opposed 

to increasing the primary insurance layer to $160 million without the 

assurance that the additional $20 million would not be used to satisfy 
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public liability claims associated with the March 28 accident which 

arise either prior to or subsequent to r~ay 1, 1979. 

At present, the primary financial protection being provided for the 

Three l~ile Island site is S140 million. The insurance pools have proposed 

an endorsement, which the Commission staff has reviewed and finds to be 

acceptable, that would provide Sl40 million in primary insurance to both 

Three Mile Island Units 1 and 2 with an additional S20 million for Unit 1. 

The focus of the licensee is presently directed at obtaining additional 

insurance coverage of S20 million apart from the present policy maintained 

by ~he licensee \'lith the insurance pools . If the 1 icensee is unsuccessful 

in obtaining additional insurance of S20 million, the licensee will be 

required to provide S20 million through a third party grarantee such as 

a bank line of credit. 

On a related matter, the indemnity agreement executed by the licensee 

and the Commission requires that in the event of payments made by the 

insurers under and insurance policy used as financial protection which 

reduces the aggregate limit of the policy, the licensee must apply to 

its insurers for reinstatement of the amount of these payments. The 

licensee has requested reinstatement of the approximately S1.3 million 

pa id out for claims and claims expenses arising out of the !larch 28 
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accident: · Insurance pools representatives have informed the Commission 

staff that they have decided not to reinstate these funds for Unit 2 

although they will reinstate them for Unit 1 through a separate supple

mentary insurance policy. The practical effect of not reinstating the 

funds paid out for the March 28 accident is that if there were another 

accident at Unit 2, there would not be the full amount of primary liability 

insurance to pay public liability claims resulting from such an accident. 

If darodges in a new accident exceed $140 million and the secondary 

financial protection layer is utilized, then other power reactor licensees 

will make up the $20 million difference through the retrospective premium 

assessment by contributing at an earlier point to their share of the 

damages than would be the case if the acccident had occurred at some 

other site wtth $160 million in primary insurance. If the damages 

exceed both primary and secondary fianancial protection layers, then 

government indemnity would make up for the increment of S20 million and 

would be a maximum of $85 million instead of $65 million. The limitation 

of liability would remain at $560 million. Total protection. for the 

public would be unchanged. 

Therefore, \'lith respect to Units 1 and Unit 2 the Commission has required 

that the licensee demonstrate that it is in compliance with our regulations 

by providing evidence to the fiRC that $160 million in primary insurance 
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is in place as of Hay 1, 1979. This evidence should include a copy of 

the separate supplementary policy reinstating the S1.3 million in claims 

and claims expenses for both units, and should provide for necessary 

increases in coverage every thirty days for increased amounts beyond the 

$1.3 million if the total amount not reinstated by the pools rise: 

beyond that figure. 

Sincerely, 

Identical letters to be sent to: 

The Honorable Gary Hart, Chainman 
Subcommittee on Nuclear Regulation 
Committee on Environment and Public Works 

The Honorable John D. Dingell, Chairman 
Subcommittee on Energy and Power 
Committee on Interstate and Foreign Commerce 

The Honorable Toby Moffett, Chairman 
Subcommittee on Environment, Energy and 

Natural Resources 
Committee on Government Operations 
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