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ABSTRACT 

F i nanc i a l  repercus s i ons of the acc i dent at Three Mi l e  I s l and Uni t 2 on the 
abi l i ty of the Li censee , Metropol i tan Edi son Co . , to comp l ete c l eanup of the 
fac i l i ty are exami ned.  Potent i a l  i mpacts of l i censee defau l t  on c l eanup a nd 
a l ternati ves to mi n i m i ze the potent i a l  of bankruptcy are di scussed.  Spec i fi c  
recommendati ons  are made regardi ng steps the Nuc l ear Regu l atory Commi s s i o n  
m i ght take i n  keepi ng wi th its regul atory functi ons and i ts mi s s i on t o  protect 
the pub l i c  heal th and safety . 

iii 



II 
I I 
I I 
I I 
I I 
I I 



POTENTIAL IMPACT 
OF LICENSEE  DEFAU LT 
ON CLEANUP  OF  TMI - 2  

CONTENTS 

Page 
ABSTRACT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . i i i 

ACKNOWLEDGMENTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . v i i 

1. 0 I NTRODUCTION  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1- 1 

1. 1 Purpose and Scope of Study . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1- 1 
1 . 2 Summary of Current Status of C l eanup . . . . . . . . . . . . . . . . . . . . . . .  1� 3 
1 . 3 Summary of Present Financ i al Condi t i on of Met- Ed/GPU . . . . . . .  1-3 
1.4 Impact of the TMI Acc i dent on Ratepayers . . . . . . . . . . . . . . . . . . .  1- 6 
1.5 Power Supp ly  Considerati ons Assoc i ated wi th the 

Unavai l ab i l i ty of the TMI Nucl ear Stati on . . . . . . . . . . . . . . . .  1- 7 
1. 6 Ban kruptcy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1-8 
1 .  7 I nsti tuti onal Cons i derati ons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1-8 

2 . 0 POTENTIAL IMPACTS OF  LI CENSEE DEFAULT ON CLEANUP . . . . . . . . . . . . . . . .  2-1  

2 . 1 Poss i b l e  Scenari os . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2-1  
2 . 2 Opti ons  Avai l ab l e to  Federal Agenc i es for Managi ng C l eanup . 2- 2 

2 . 2 . 1 Fundi ng Cons i derati ons  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2- 3 
2 . 2 . 2 Opti on A: A Federal Agency I s  Respons i b l e  for 

C l eanup but Contracts for Some or Al l Work . . . . . . . .  2-4 
2 . 2 . 3 Opti on B :  A Federal Agency I s  Respons i b l e  for 

C l eanup and Performs the Work Itsel f . . . . . . . . . . . . . .  2- 5 

2 .  3 Impact on NRC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2-5 

2 . 3 . 1 NRC �i censi ng Requi rements . . . . .  . . . . . .  . . .  . . . . . .  . . . .  . .  2-6 
2 . 3 . 2 Impact on NRC Where It Is Requ i red To Manage 

C l eanup . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2-7 

3 . 0 ALTERNAT IVES TO MINIMIZE THE POTENTIAL OF BANKRUPTCY . . . . . . . . . . . .  3-1 

3 . 1 Avai l ab i l i ty of Federal Ass i stance . . . . . . . . . . . . . . . . . . . . . . . . .  3-1 
3 . 2 Federal As sessment of Uti li ti es To Prov i de a C l eanup Fund . .  3-4 
3 . 3 Vo l untary Contri buti ons from Other Uti l i ti es . . . . . . . . . . . . . . .  3-5 
3 . 4  I ndi rect Tax Ass i stance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3-5 
3 . 5 Research and Deve l opment Fundi ng ....... �................... 3-6 
3 .  6 Restart of TMI - 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3-6 

4. 0 RECOMMENDATIONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4-1 

5 . 0 REFERENCES 5-1 

v 



CON TE NTS (Continued) 

APPEN DI X  A - TMI- 2 CLEANU P P LA NS AND C OST ESTIMATE 

A PP ENDIX B - FINANC IA L  I MPLI CATIONS O F  TH E ACCI DENT A T  TM I-2 

APP ENDI X  C - I MPACT O F  THE TMI ACCIDEN T ON S TATE U TI LITY CO MM ISSI ON S, RA TE PA YER S, 
AN D PO WER SUP P LY 

. 

APPENDI X D - BANKRU PTCY 

AP PE NDI X E - I NS TITUTIONAL R ESPONS IBI LI TI ES I F  ME TROPOL ITAN ED IS ON I S  UNAB LE TO 
CONTINU E CLE ANU P O F  T MI-2 

APPE NDI X  F - LETTE RS TO MS . SUSAN SHANAMAN , CHA I R MAN , PENNS YL VANI A  PUBL IC 
U TILITIES COMMISSION , FR OM MR . ST UAR T E . . EI ZENS TAT , ASS IS TAN T 
TO THE PRESID ENT FOR DOMESTIC A FFAI RS AND POLIC Y, AND 

MR . JOHN AHEAR NE, CHAI RMAN , NU CLEAR REGU LATO RY COM MISSI ON 

APPENDI X G - E MER GENC Y LOAN GUARANT EE A CT ( P . L .  92-70 ) 

APPE NDIX H - C HRYS LER C ORPORATI ON LOAN GUARANTEE AC T OF  1979 (P. L . 96- 185 ) 

A PP EN DI X  I - C HRONO LOGY O F  EVENTS RE LA TING TO THE CHR YSL ER L OAN G UARAN TEE  ACT 
O F  1979 

APPEN DI X  J- WES T  V ALLE Y DEMONS TRAT ION PR OJECT AC T OF 1980 ( P . L .  96-368) 

v1 



ACKNOWLEDGMENTS 

The overal l respons i b i l i ty for the preparati on  of thi s report was ass i gned to 
the Uti l i ty F i nance Branch of the Offi ce of Nuc l ear Reactor Regu l ati on , Nuc l ear 
Regul atory Comm i s s i on (NRC) . However , many i nd i v i dual s from throughout the 
NRC contri b uted needed experti se to the report study team . Among those 
i nd iv i dual s who wrote and/or rev i ewed thi s  report were the foll owi ng : 

Jack  Roberts , Study Team Leader , Uti l i ty F i nance Branch 
Wi l l i am Parl er , Offi ce of the Executi ve Legal D i rector 
Li sa S i nger , Offi ce of the Executive Legal D i rector 
Donal d Br i nkman , TMI Program Office 
Scott Newberry , TMI Program Offi ce 
Mi chae l Karl owi cz , Uti l i ty Fi nance Branch 
I ra D i n i tz ,  Uti l i ty Fi nance Branch 
S i dney Fe l d ,  Uti l i ty F i nance Branch 
Darre l Nas h ,  Uti l i ty F i nance Branch 
J i m  Petersen , Uti l i ty F i nance Branch 
Robert Wood , Uti l i ty F i nance Branch 
Jerome Sal tzman , Chi ef , Uti l i ty F i nance Branch . 

Ann Ferguson and Caro lyn  Duggans of the D i vis i on of Engineeri ng and members of  
the  staff of  the  NRC D i v i s i on of Techni cal I nformati on  and  Document Contro l 
ass i sted wi th the edi ti ng , typ i ng ,  and proofreadi ng of the document . 

vi i 





1 . 0 I NTRODUCTION  

POTENTIAL  IMPACT 
OF LI CENSEE DEFAU LT 
ON CLEANUP OF TMI - 2  

OCTOBER 1980 

1 . 1 Purpose and Scope of Study 

The i mpact of the March 28 , 1979 acci dent at Three Mi l e  I s l and Un i t 2 (TMI-2)  
on  the fi nanc i a l  capab i l ity of the Metropol i tan  Edi son Company (Met-Ed)  to 
meet i ts respons i bi l i ty for the l ong-term protecti on of pub l i c  heal th and 
safety has been a top i c  of concern . Thi s concern was spec i f i cal l y  expres sed 
i n  a report by the Spec i al  Tas k Force on  Three M i l e  I s l and C l eanup ( Ref .  1). 
As a res u l t ,  the Nuc l ear·Regul atory Commi s s i on ( NRC ) staff was as ked to eva l ­
uate the potent i al  i mpact on  NRC resources i f  Met- Ed shoul d dec l are ban kruptcy 
before TMI c l eanup i s  comp l eted ( Ref .  2 ) .  

Thi s study exam i nes the i mpact , i f  any , of pos s i b l e ban kruptcy o n  NRC res o u rces 
i n  terms of a number of scenari os and provi des i nformati on bear i ng on  the f i nan­
c i al  aspects of Met- Ed 1 s cleanup of TMI . I n  performi ng the study , the staff 
attempted to p l ace both pos s i b l e  ban kruptcy and the response  to i t  in a b road 
context . The study descri bes what responses to f i nanc i a l  d i stress bes i des 
ban kruptcy are ava i l ab l e and the di fferent organ i zati ons that mi ght respond to 
such di stress  and fi nanc i al  fai l ure . Cons i derati o n  i s  gi ven not on ly  to how 
Federal agenc i es ( i nc l udi ng the NRC ) mi ght respond to the burden of conti nu i ng 
c l eanup i n  the event of Met- Ed ban kruptcy , but a l so whether--- and through what 
means--- i t  mi ght be pos s i b l e to avoi d or mi ti gate hav i ng the respons i b i l i ty for 
c l eanup fal l on  some party other than Met- Ed .  Cons i derati on  i s  g i ven a l so to 
di rect i nvo l vement by NRC i n  the management of TMI - 2  c l eanup as a 1 1 l ast resort11 
that shou l d  occur on ly  i f  no other reasonab l e  a l ternati ve i s  avai l ab l e .  

Secti on  1 i s  based o n  materi al i n  Appendi ces  A through E and d i scusses  br i e f l y  
( 1 )  the current (August 1980 ) status of the c l eanup acti v i ti es  at TMI-2 ; (2) the 
f i nanc i al status of the operator and 50-percent owner of TMI- 2 , Met- Ed ; of the 
other two owners of TMI - 2 , Pennsy l van i a  E l ectri c Company ( Pene l ec )  and Jersey 
Central Power and L i ght Company (Jersey Central ) ;  and of the i r parent company , 
General Pub l i c  Uti l i t i es (GPU ) * ; and ( 3 )  the i nsti tut i onal  rel ati onshi ps  

*GPU i s a publ i c util i ty ho l di ng company . It  has three who l l y  owned s ubs i di ­
ari es i nvo l ved i n  the generati on , transmi s s i on , and di stri buti on of e l ectri c i ty .  
These are Met- Ed and Pene l ec ,  both chartered under the l aws of  the Commonweal th 
of Pennsyl vani a ,  and Jersey Central , chartered under the l aws of the State of  
New Jersey .  GPU  owns a l l common equi ty of the three s ubs i di ari es . I ts s hares 
are publ i c ly  he l d . G PU prov i des overal l management serv i ces for the three 
subs i di ari es . Met- Ed owns 50 percent of the Three Mi l e  I s l and Nuc l ear Gener­
ati ng Stati on ; each of the other two s ubs i di ari es  owns 25 percent . U n l e s s  
otherwi se noted , GPU and i ts subs i d i ari es are referred to co l l ecti ve ly  a s  GPU 
i n  thi s report . I n  terms of response to fi nanc i a l  di stress , Met- Ed , the most 
severe ly  i mpacted enti ty i nvol ved , and GPU are treated a l most  synonymous l y  
because i n  most  cases defau l t  by Met- Ed cou l d  l ead to a cascadi ng effect on  
GPU . However ,  where cal cu l ati ons are made , or fi nanc i al fi gures are used  and 
the reference i s  to Met- Ed , numbers i nvol v i ng o n l y  Met- Ed are used .  
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pertai n i ng to the fi nanc i al ab i l i ty of  Met- Ed to decontami nate the TMI - 2  
fac i l i ty .  The subsecti on on i nsti tut i onal re l ations h i ps ( Secti on 1 .  7 )  s um­
marizes -the authority and possib l e  actions of other Federa l agenc i es , the GPU 
companies themse l ves , and state bodies , i nc l udi ng state agenc i es hav i ng 
regu l atory authority over e l ectric uti l i ti es , as we l l as the NRC 1 s exi sti ng 
statutory authori ty to ensure the pub l i c  heal th and safety i n  thi s context . 
Bankruptcy and i ts potent i a l  effects on the l i censees • abil i ty to conti nue 
c l eanup are a l so  summarized i n  thi s section  and described more fu l ly  in 
Append i x  D .  F i nal l y ,  this secti on cons i ders the i mpact of TMI on ratepayers 
and on  the power supp l i es for the GPU utili ti es and the general regi on  i n  
wh i ch they operate . 

Section 2 examines three poss i b l e  combinati ons of events wi th respect to the 
fi nanc i a l  ab i l i ty of Met-Ed to conti nue the c l eanup . One of these postu l ati ons 
would cu lm i nate i n  bankruptcy by the util i ty and di rect i nvo l vement i n  the 
cleanup by the Federal  government ,  a state agency , or another uti l ity . The 
i mpacts on the NRC brought about by the management of c l eanup by other non-GPU 
organi zati ons--- pri vate or government---as we l l as by the NRC i tse l f are 
exam i ned . The study postu l ates a s i tuati on where i n the Congress di rects the 
NRC , i n  an extens i on of i ts present statutory authori ty i n  contro l l i ng the 
l i censee • s  cleanup acti v i ties , to manage the c l eanup i tse l f . * 

I n  a s i tuati on  of  f i nancia l di stress  for Met- Ed , publ ic po l i cy might s uggest 
that so l uti ons other than as sumpt ion  of  c l eanup acti v i ti es by a new enti ty be 
cons i dered .  Therefore , Section 3 identi fi es a number of a l ternati ves that 
cou l d  reduce the potentia l  for bankruptcy or i ndependent l y  ens ure a source of 
funds for TMI c l eanup . One al ternati ve wou l d  be Federal l oan guarantees ,  
possib l y  wi th state parti c i pati on . Another a l ternati ve wou l d  i nvol ve Federal 
l egi s l ati on prov i di ng for an assessment on util i ti es for a l l nucl ear power 
produced . The funds col l ected through th i s  assessment cou l d  be used for TMI-2  
c l eanup and for c l eanup of other nucl ear fac i li ti es after any future accident 
that qual i fied for the use of s uch resources . ** 

Other a l ternati ves inc l ude vo l untary acti on programs by e l ectri c uti l i t i es , 
Federal research and deve l opment funding , and defrayi ng of  taxes by states . 
NRC approval to restart TMI - 1  wou l d  a l so substantial ly  reduce the chances of 
bankruptcy . 

The appendices inc l uded wi th thi s report range from an ana l ys i s  of ban kruptcy 
l aw as i t  app l ies to e l ectric uti l i ti es , parti c u l arly i n  the present case , to 
cop i es of recent l egi s l ation which prov i ded Federa l ass i stance to ai l i ng 
compani es , as we l l as a detai l ed account of the c l eanup of  the TMI - 2  fac i l i ty .  
The l i st of references i nc l udes some of  the documents rev i ewed by the staff . 
S i gn i ficant materi a l  used in prepari ng thi s report i nc l udes testi mony prepared 

.for , and orders rendered by , the Pennsyl van i a Pub l i c  Uti l ity Commi s s i on ( PAPUC) 
and the New Jersey Board of Pub l i c  Uti l ities ( NJBPU ) ;  transcri pts from heari ngs 
before the Congress i onal  nuc l ear overs i ght committees ;  l eg i s l at ion  for the 

*See NRC Plan for Cl eanup Operati ons at Three Mi l e  I s l and Unit 2 ( NUREG- 0698) , 
J u l y  1980, for a descripti on of the NRC1s current role in c l eanup operations . 

**A proposal  such as th i s  i s  reported to be favored by GPU  (Was h i ngton Post , 
August 10 , 1980 ; Wal l Street Journal , August 11, 1980 ) . 
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Loc kheed , Chrys l er ,  and Wes t  Val l ey Demonstrati on Project Federal as s i stance 
programs ; l egis l ati on to estab l i sh a 11 s uperfund11 to c l ean up hazardous  
s ubstances ; and  the General Account i ng Offi ce (GAO ) report , 1 1Three Mi l e  I s l and : 
The F i nanc i a l  Fall out. 1 1 

The staff had di scus s i ons , mostly by te l ephone , wi th the staffs of other 
Federal agenc i es such  as the Federal Energy Regu l atory Comm i s s i on ( FERC ) and 
Economi c Regu l atory Admi n i strati on ( ERA) of the Department of  Energy ( DOE) , 
Envi ronmenta l Protecti on Agency ( EPA) , and Off i ce of Management and Budget 
(OMB ) , as we l l as wi th the staffs of GPU , Edi son E l ectri c I nsti tute (EEl), 
E l ectri c Power Research I nsti tute (EPRI ) ,  and the nuc l ear i nsurance poo l s .  

1 . 2 Summary of Current Status of C l eanup 

The TMI-2  reactor i s  i n  a stabl e s hutdown condi ti on  and poses  no i mmedi ate 
hea l th and safety prob l ems . However , c l eanup of the TMI - 2  fac i l i ty must  
proceed and must eventual l y  be  comp l eted , regardl ess  of whether the fac i l i ty 
i s  returned to operati on or decommi s s i oned . The fac i l i ty cannot be abandoned 
or l eft i ndefi ni te l y  i n  its present condi ti on .  The TMI s i te i s  not sati sfactory 
for l ong- term waste di sposal . The radi oacti ve materi al  i n  the p l ant must be 
removed and properly  di sposed of ; otherwi se , over a l ong peri od of ti me , i t  
cou l d reach the envi ronment (Ref .  3 ) . 

The key areas i nvol ved i n  the TMI-2  decontami nati on  and defue l i ng are (1) 
mai ntai n i ng reactor core coo l i ng ,  (2 ) decontami nati on  of  auxi l i ary and f u e l  
handl i ng bui l d i ngs , ( 3 )  decontami nati on o f  contai nment a n d  reactor coo l ant  
system , (4)  reactor i nspecti on and defue l i ng ,  (5 )  radi oacti ve-waste proce s s­
i ng ,  ( 6 )  so l id- radi oacti ve-waste management , ( 7 )  s upport fac i l i ti es , and (8) 
rad i o l ogi cal contro l s .  Work i n  most of these areas i s  i n  progress ; work i n  
areas 3 and 4 ,  except for some pre l i mi nary p l anni ng , has not yet begun .  A 
more comp l ete descri pti on  of the acc i dent and p l ans for c l ean i ng up the s i te 
can be found i n  Append i x  A .  

I n  regard to costs of c l eanup , for thi s study , the staff as s umed a c l eanup  
cost  of $900 mi l l i on .  Because the p l ant was i ns ured for $300 mi l l i on ,  t h e  net 
cost to GPU wou l d  be $600 mi l l i on .  The $900 mi l l i on fi gure was based o n  
f i gures i n  a recent GAO report ( Ref .  4), and August 1980 fi gures from G P U  con­
fi rmed the reasonab l eness  of thi s esti mate . (The GPU esti mates range from 
$690 mi l l i on to $1150 mi l l i on ,  dependi ng on wh i ch components of cost are 
i nc l uded . If GPU 1 s esti mated restorati on cost of $260 m i l l i on i s  s ubtracted 
from the $1150 f i gure , the remai nder i s  $890 . (See Appendi x A ,  Secti o n  3, for 
detai l s . ) )  

1.3 Summary of Present F i nanc i a l Condi t ion  of Met- Ed/GPU  

The  acc i dent at TMI-2  had severe fi nanc i al consequences for  the  owners of  TMI .  
GPU 1 s present cas h resources are dependent on two external constrai nts- -­
avai l ab i l i ty of ban k borrowi ng and revenues set through rate regu l at i on- - ­
matters over wh i ch the uti l i ty has some i nfl uence but l i tt l e contro l . U n l i ke 
many bus i nesses that can i mmedi ate l y  refl ect producti on costs and a prof i t 
margi n when the product i s  so l d ,  e l ectri c uti l i ti es can i nc rease rates o n l y  
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upon approval by the appropri ate uti l i ty commi s s i on .  Such approval s  are 
general l y  preceded by a regu l atory ti me l ag that de l ays recovery of current 
costs . 

GPU i ncurred s ubstant ia l ly  hi gher fue l costs fo l l owi ng the acc i dent i n  order 
to meet the e nergy demands of i ts serv i ce areas . Because these costs were not 
i mmedi ate l y  recovered through rates charged to customers , the compani es made 
up the cash defi c i t  by i ssu i ng bonds and borrowi ng from banks .  On June 15 , 
1979 , GPU offi c i a l s negoti ated a revo l v i ng cred i t  agreement ( RCA) wi th a 
consort ium of  banks to prov i de s hort-term borrowi ng for the GPU system . I t  
was not unti l May 1980 that the compani es rece i ved authori zati ons from the 
state uti l i ty commi s s i ons to b i l l  customers for the bu l k of  these addi ti ona l  
costs . Wi thout th i s  rate re l i ef ,  Met- Ed and Jersey Central poss i b ly  wou l d  not 
have been ab l e  to meet cash ob l i gati ons as they arose . 

The rate re l i ef granted i n  May al l ows the uti l i ti es to cover current fue l 
costs and to recover from customers , over an 18-month peri od , most of the 
earl i er fue l costs .  The net deferred energy bal ance* , as of J u l y 1980 , i s  
about $240 m i l l i on; by the end of 1980 , the deferred energy bal ance wi l l  have 
been reduced to about $200 mi l li on ;  and by the end of 1981 , to about $50 
mi l l i on .  

These uti l i t i es have other fi nanc i a l  prob l ems . Substanti a l  fi xed costs are 
not recovered through revenues; thus they conti nue to be funded by shareho l ders 
for TMI - 1  and -2  because ne i ther uni t i s  now i n  the rate base of  any of the  
three uti l i ti es .  Costs of servi c i ng the  debt and preferred stoc k ,  deprec i ati on  
expense , and fi xed operati on and mai ntenance expenses re l ated to  these two 
uni ts are about $150 mi l l i on per year.  I n  add i ti on , the uti l i ti es are not 
al l owed to earn a rate of return on the i r TMI i nvestment .  Therefore , GPU does 
not rece i ve any return on i ts common equ i ty i nvestment i n  the TMI stat i on . 
Funds generated by non-TMI  property do not cover the Met- Ed ' s  total f i xed 
operati on and mai ntenance costs . Pri or to September 1980 , i t  was proj ected 
that , i n  regard to Met- Ed ' s  fi nances , the next cri ti cal t i me wou l d  come earl y 
i n  1981 when Met- Ed ' s  need for cas h wou l d  exceed i ts borrowi ng l i m i t .  ( See  
Tab l e  5-1 of Appendi x  8 for rate maki ng ass umpti ons and  F i gures 5-1  through  
5-5  of the  same Appendi x for a forecast of  s hort-term debt and  deferred e nergy 
bal ance . ) 

On J u l y  29 , 1980 , Met-Ed fil ed a request wi th the PAPUC for an emergency rate 
i ncrease of $35 mi l l i on to go i nto effect on  September  1 ,  1980 and a $76 . 5 
mi l l i on permanent i ncrease i n  revenues . On  August 20 , 1980 the Admi n i strat i ve 
Law Judge i s sued h i s recommendati ons denyi ng the i nteri m i ncrease ( Re f .  5). 
On August 28 , 1980 the PAPUC adopted th i s  recommendati on i nto i ts i nteri m 
order ( Ref .  6 ) . I n  response to thi s acti on , the consorti um of banks part i c i ­
pati ng i n  the RCA reduced Met- Ed ' s  credi t l i mi t from $105 m i l l i on to $91 
mi l l i on .  Met- Ed present ly  has $83 �i l l i on of borrowi ngs outstandi ng under the 

*Deferred energy bal ance refers to the energy costs i ncurred by the uti l i t i es 
but not recovered when i ncurred .  
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RCA ( Ref .  7). Because of i ts i nabi l i ty to fi nance , GPU announced expense 
cutbac ks , i nc l udi ng the layoff of 1000 personne l , some of whom are emp l oyees 
at  TMI ( Refs . 7 ,  8) . On  September 18 , 1980 the PAPUC i ss ued i ts Preheari ng  
Statement and O rder and re i terated:  1 1These c l eanup costs and  expendi tures not  
covered by i nsurance u l ti mate ly  are the  respons i b i l i ty of the company • s stoc k­
hol ders and/or Federal Government ; however they are not the respons i b i l i ty of  
the ratepayers. 11 D i scus s i ons regardi ng the September 18th order were tak i ng 
pl ace among the parti es i nvo l ved at the ti me th i s  report was bei ng wri tte n . 
( See Secti on 6 of Appendi x  B for more detai l s  about Met- Ed 1 s  fi nanc i a l 
si tuati on. ) 

Of  parti cu l ar concern to the NRC i s  the apparent l ack  of provi s i on for obta i n i ng 
funds to c l ean up uni t 2 .  GPU wi l l  rece i ve total i ns urance proceeds of up to 
$300 mi l l ion .  Of  thi s ,  $ 1 50 mi l l i on has a l ready been rece i ved , and the remai n i ng 
insurance money i s  expected to be used i n  the next 2 or 3 years . However ,  a 
porti on of  the costs attri butab l e to TMI c l eanup and safe- s hutdown mai ntenance 
may not be covered by i ns urance . In  addi ti on , re i mbursement of  the i nsurance 
avai l ab l e  i s  s ubject to de l ays i n  recovery caused by the need for documentati o n  
of  expenses i ncurred and i ts audi t and approval  by the i nsurers. Met- Ed must 
fi rst spend funds for c l eanup before i t  can prov i de the documentati on  for 
rei nbursement . Because i ns urance proceeds are not avai l ab l e  as c l eanup expenses  
accrue , other sources of funds are requ i red . These sources have not been 
i denti fi ed.  

The consorti um of ban ks prov i di ng the s hort- term credi t under the RCA i s  
mon i tori ng the cash pos i -t i on  of the three subsidi ari es , as we l l as of GPU. 
The banks careful ly  we i gh requests to i ncrease borrowi ng , even for temporary 
i ncreases wi th i n the contracted credi t ce i l i ng .  They have expres sed seri ous 
concern over removal of TMI- 1  from the rate base and over any other modi fica­
ti ons whi ch  adversely affect earni ngs and thus i mpede the capac i ty of the 
borrowers to rai se funds i n  the  publ i c  securi ti es market ( Ref .  8) . The pro­
ceeds of  the sal es of l ong-term securi ti es must eventual l y  be used to repay 
the s hort-term RCA credi t .  

GPU i s  vu l nerab l e to a number o f  externa l events i nc l udi ng ( 1 )  i ncreased 
costs , parti cu l arly  i ncreased fue l costs , not covered i n  customer charges ; ( 2 )  
a n  extended ti me peri od wi thout TMI - 1  i n  the rate base ; ( 3 )  l os s  o f  con f i dence 
by the bank consorti um ; (4)  de l ays i n  rece i v i ng rate i ncreases ; and ( 5 )  de l ays 
i n  recei v i ng i nsurance payments . Thus , the GPU fi nanc i al  s i tuat i on i s  u ncerta i n 
and i s  not expected to i mprove un l ess  TMI - 1  i s  restarted and the f i nanc i a l  
repercus s i ons from the TMI acc i dent begi n to s ubs i de .  

A l though the TMI acc i dent had a great i mpact on GPU and i ts s ubs i di ar i es , i ts 
cost i s  on ly  one of several maj or expendi tures requi red over the next several  
years . The postul ated $600 mi l l i on cost of TMI-2  c l eanup ( net of i nsurance 
proceeds ) i s  about 15 percent of GPU 1 s total maj or capi tal i nvestments through 
1986. Tab l e 5-2 of Appendi x B shows these proj ects and cost .  A more comp l ete 
di scus s i on of GPU 1 s fi nanc i al s i tuati on  can be found i n  Appendi x B and i n  the  
GAO Report ( Ref .  4) , as  well as  i n  a report of the  Subcommi ttee on  Nucl ear 
Regu l ati on  of the Senate Commi ttee on  Env i ronment and Pub l i c  Works , 1 1 N uc l ear  
Acc i dent and Recovery at  Three Mi l e  I s l and - - - a Spec i al  I nvesti gati o n . 1 1 
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1 . 4 Impact of the TMI Acc i dent on Ratepayers 

Thi s secti on  as s umes no ban kruptcy . If bankruptcy occurs , the fo l l owi ng 
ana l ys i s  i s  not val i d .  The apport i on i ng o f  c l eanup costs between ratepayers 
and equ i ty ho l ders wou l d  depend on the dec i s i ons  of the ban kruptcy court , 
wh i ch cannot be predi cted at thi s t ime .  

· 

Un l ess external as s i stance i n  the fi nanc i ng of c l eanup costs .  i s  provi ded , the 
cost of the c l eanup must eventual ly  be passed on to e i ther current or future 
ratepayers i n  one form or another ( i . e . , passed through to the current rate­
payers as c l eanup costs accrue , or to future ratepayers i n  the form of fi xed 
charges on the debt i ncurred as a resu l t of cl eanup costs or  i n  the form of 
h i gher cost for future cap i tal ). * 

The average cost of e l ectri c i ty to ratepayers in 1979 ranged from 42 mi l l s  per 
ki l owatt- hour (42 mi l l s/kWh ) ** for Met•Ed to 52 m i l l s/kWh for Jersey Centra l . 
I f  the c l eanup costs are pas sed through as they accrue over a 5-year peri od , 
these uni t costs for th i s  peri od woul d i ncrease  by about 7 . 4  mi l l s/kWh for 
Met�Ed and about 2 . 5 mi l l s/kWh for Jersey Central  and Pene l ec*** . The h i gher 
uni t cost for Met- Ed res u l ts from i ts beari ng the l arger porti on  of c l eanup 
cost and i ts hav i ng l ower e l ectri c sal es . ( See Appendi x C ,  Tab l e 2-1 . ) 

For the scenari o where c l eanup costs p l us i nterest are accumul ated over the 
c l eanup peri od , cap i tal i zed at the end of c l eanup , and put i n  the rate base, 
the 1st-year un i t cost i s  s l ightly  l es s  than the costs cal c u l ated i n  the 
examp l e  above , and the uni t cost wou l d  decrease each s ucceedi ng year as sa l es 
of e l ectri city grew. The 30th-year uni t cost wou l d be about 20 percent of the 
1st-year cost .  D i fferent assumpti ons wou l d ,  of  course , produce di fferent u n i t 
costs , b ut the re l ati ve order of  magn i tude wou l d  rema i n about the same . A 
more comp l ete apprec i ati on of the re l ati ve magni tude of the c l eanup cost and 
the i mpact of  th i s  cost on ratepayers may be obtai ned by comparing the average 
cost of e l ectri c i ty for a number of uti l i ti es i n  the regi on .  ( See Appendix C, 
Tab l e 2-2 ) . I n  1978 , on ly  3 uti l i ti es had l ower average costs than Pene l ec 
and Met- Ed ; Jersey Central 1 s  costs were the 5th h i ghest of 13 uti l i ti es .  
Fo l lowi ng the acc i dent , the cost o f  e l ectri c i ty to GPU system c ustomers has 
remai ned i n  the range of other uti l i ti es i n  the region , even though the system 
purchased substanti al  amounts of power to rep l ace the l ost  generati ng capac ity 
of TMI-1  and - 2 .  The cost has remai ned i n  thi s range pri mari l y  because the 

liiCf. PAPUC Order of J une 19 , 1979 , wh i ch stated: .  1 1The Commi s s i on i s  of the 
v i ew that none of the costs of respondi ng to the [TMI ] i ncident , i nc l udi ng 
repai rs , d i sposal of wastes , or decontam i nat i o n  are recoverable from 
ratepayers . 1 1 

**1 mi l l /kWh = 1 $/MWh . 

***These cal cu l ati ons are based on c l eanup costs ( net of in surance) of $600 
mi l l i on ( see Secti on 1 . 2 ) . I f  u l t imate restart of TMI-2 i s  ass umed to be 
rul ed out , savi ngs i n  c l eanup costs i n  addi tion to the $260 mi l l i on for 
restorati on  i denti f i ed by GPU mi ght al so be poss i b l e .  Such savi ngs wou l d 
affect these cal cu l ati ons . 

1-6 



uti l i ti es were not al l owed to pass on  to thei r customers i mmedi ate ly  the f u l l 
cost of rep l acement power .  The rate i ncreases  granted by the state commi s s i ons  
pri or to  Apri l 1, 1980 have l arge l y  ref l ected energy c l ause adj ustments that 
were not TMI -related or that were offset by the removal  of TMI-2  from the rate 
base . F i gure 2-1 of Appendi x C compares typi cal  e l ectri c b i l l s for a res i de n­
ti al  custome r  purchas i ng 500 kWh of e l ectri c i ty per month from vari ous neighbor­
i ng uti l i ti es i n  Apri l 1 ,  1979 and J une 1 ,  1980 . The chart a l so s hows what 
costs wou l d  be i f  rate i ncreases fi l ed by the uti l i ti es as of June 1 ,  1980 
(and J u l y  29 , 1980 for Met- Ed) are approved . Al though Jersey Central 1 s  rates 
are among the h i ghest i n  the reg i on , rates for Met- Ed and Pene l ec are sti l l 
favorab l e  when  compared to most other uti l i ti es .  

Another perspecti ve can be gai ned from the compari son o f  the esti mated cost of  
generati ng e l ectri ci ty at  TMI-2  before the  acc i dent wi th the  esti mated cost 
after c l eanup and restart . (Thi s ,  of  course , assumes restart of TMI-2 whi ch 
i s  an i s s ue to be reso l v'ed i n  the future . ) The cost of cl eanup p l us  the 
i nterest cost on capi tal  i nvested i n  TMI-2  duri ng the c l eanup peri od wi l l  more 
than doub l e the cost of generati ng e l ectri c i ty from TMI- 2 .  The total cost , 
i nc l udi ng c l eanup , i s  about 72 mi l l s/kWh ( See Appendi x C ,  Tab l e 2- 3 ) , whic h i s  
i n  the range of  the estimated cost of generati on ( 65 to 74 mi l l s/kWh ) f rom new 
coal -f i red un i ts comi ng on  l i ne i n  the l ate 1980s i n  the New Jersey/New Yor k  
and M i dd l e Atl anti c regi on , and about 20 percent h i gher than the esti mated 
cost of generati on  from new nucl ear un i ts ( 57 to 64 mi l l s/kWh) comi ng on  l i ne 
i n  the same t i me peri od and regi on ( Ref .  9 ) . The above ana l ys i s ass umes TMI - 2  
wi l l  b e  put bac k i nto serv i ce .  For the s i tuati on  where TMI-2  i s  not restarted , 
i t  i s  ass umed that the total cost of about $1 . 9 b i l l i on--- i nc l udi ng i n i ti a l  
i nvestment i n  TMI-2 , c l eanup cost and i nterest , ( see Secti on  2 . 0 ,  Appendi x  C ) - - ­
i s  passed through to the ratepayers i n  the proporti on of  the uti l i ti es • owner­
sh i p of TMI- 2 .  It  i s  a l so assumed that thi s cost wou l d  b e  cap i tal i zed and 
amorti zed over 30 years at 12 percent per year . Th i s wou l d amount to an 
annual cost i n  mi l l i ons of $57 , $114 , and $57 for Jersey Central , Met- Ed,  and  
Pene l ec respecti ve ly .  I f  these  costs are di v i ded by the  1979 e l ectri c s ale s , 
the un i t cost wou l d be 4 . 46 mi l l s/kWh , 14 . 10 mi l l s/kWh , and 5 . 16 mi l l s/kWh 
respecti ve l y  for the 1st year.  The 30th-year cost wou l d be about 20 percent 
of 1st-year cost.  .The Pennsyl van i a  and New Jersey gross- revenue taxes wou l d  
i ncrease these amounts about 15 percent . A more comp l ete di scuss i on o f  the 
i mpact o n  ratepayers can  be found i n  Appendi x C .  

1.5 Power Supply  Cons i derati ons  Assoc i ated wi th the Unavai l ab i li ty o f  the 
TMI Nuc l ear Station 

The GPU s ubs i di ary uti l iti es are members of the Pennsyl vani a-New Jersey-Mary l and 
I nterconnection ( PJM) . Through i ts member compan i es , the PJM contro l s the 
generati on , transmi s s i on , and i nterchange of e l ectri c power wi thi n i ts contro l 
area.  Subject to fl ow constra i nts i mposed by system re l i ab i l i ty ,  the PJM 
system draws upon al l the resources avai l ab l e to member compan i es and min i mi zes  
the i ncremental cost of e l ectri c i ty to  a l l parti es . Because of  the  h i g h 
degree of coordi nati on  among member uti l i ti es and because  e l ectri c i ty from the 
PJM system i s  central l y  di spatched ( i . e . , from a s i ngl e poi nt) , re l i ab i lity i s  
determi ned pri mari ly  at the reg i onal l evel . 
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The nonavai l ab i l i ty of the TMI uni ts (wi th generati on  capac i ty total l i ng 1656 
MWe) i s  not expected to create re l i ab i l i ty prob l ems for the PJM system for at 
l east the next 2 years . *  PJM's p l anned reserve margi ns  duri ng the summer s  of  
1981 and 1982 , wi thout the TMI nucl ear stati on , are esti mated at  27 . 9 percent 
and 27 . 8  percent respecti ve l y .  PJM has establ i s hed 22 percent a s  adequate to 
mai ntai n mi n i mum acceptab l e  re l i abi l i ty ;  therefore , the PJM system s hou l d h ave 
adequate capac i ty to meet peak demand duri ng thi s peri od. ( See Appendi x  C, 
Secti on  3 ,  for a more comp l ete di scuss i on of thi s top i c . ) 

1 . 6 Bankruptcy 

Re l evant bankruptcy l aw and the effect of i ts pos s i b l e  app l i cati on  to the 
affai rs of GPU and the TMI-2 c l eanup are exami ned i n  detai l i n  Appendi x D .  As 
i ndi cated i n  thi s Appendi x ,  the prob l ems whi ch l ed to the l i censee's financ i al 
d i stress---the need to buy power from outs i de sources and the costs of the 
TMI-2 c l eanup-- -wo u l d cont i nue . Bankruptcy experts who have cons i dered the 
subject agree that a l though ban kruptcy i s  an opt i o n  avai l ab l e  to a company 
that i s  undergo i ng f i nanc i al  di ffi cul ti es , bankruptcy wou l d not be a des i rab l e  
so l uti on to accomp l i s h the c l eanup of TMI-2 .  ( See spec i fi cal l y  Sect i o n  2 . 4 of 
Appendi x D ) . 

Further , i t  i s  not poss i b l e  to predi ct wi th certai nty how much , i f  any , o f  the 
l i censee's assets wou l d  be avai l ab l e for c l eanup and how much wou l d be di s tr i ­
buted t o  the l icensee's credi tors . If suffi c i ent funds were not avai l ab l e to 
fi n i s h  c l eanup , an ent i ty other than the current l i censee wou l d  have to ass ume 
the respons i b i l i ty for c l eani ng up the s i te .  

The potent ia l  for bankruptcy by GPU i s  affected by a number o f  organi zat i o ns :  
pri nc i pal l y ,  the Pennsyl vani a Publ i c  Uti l i ti es Comm i s s i on ( PAPUC ) and the New 
Jersey Board of Publ i c  Uti l i t i es  (NJBPU ) , wh i ch authori ze rates and earni ngs ; 
the consorti um of  ban ks , wh i ch dec i des  on s hort-term credi t l i mi ts for each 
company ; and the NRC , wh i ch wi l l  decide i f  and when TMI - 1  wi l l  be  authori zed 
to restart . 

1.7 I nsti tuti onal  Cons i derati ons 

The pri mary respons i b i l i ty for the safe operati on of  a nuc l ear power p l ant 
rests wi th the uti l i ty that i s  l i censed to operate the p l ant.  Th i s i nc l udes  
the respons i bi l i ty to proper ly  decontami nate , safe l y  shutdown , or  decommi s s i on 
the fac i l i ty under a p l an approved by the NRC . Wh i l e  the respons i b i l i t i es of 
a l i censee may be termi nated onl y wi th NRC approval ,  as a practi cal  matte r , 
the ab i l i ty of a bankrupt l icensee to carry out these respons i bi l i ti es i s  
questi onab l e .  

Appendi x E describes what statutory authori ty exists to enab l e  government 
(Federal and/or state ) to take acti ons necessary to p rotect pub l i c  hea l th and 
safety .  The conc l usi ons of th i s  ana l ys i s are di scussed i n  the fo l l owi ng 
paragraphs . 

· 

*TMI- 1  i s current l y  schedu l ed to be bac k i n  operati on  by 1982 . Thus , TMI ' s  
negati ve i mpact on power s upp l y  wi l l  b e  substanti a l l y  reduced i n  s ubsequent 
years . 
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At thi s t ime , ne i ther the Federal government nor the states have a general 
program for the government i tse l f to c l ean up potenti al l y  hazardous s ubstances 
i nvo l v i ng a threat to the publ i c  heal th and safety. Whi l e  the Federal govern­
ment has made spec i f i c  prov i s i ons  for funds to ass i st states i n  c l eanup i n  
certa i n i nstances  s uc h  as the West Val l ey Demonstrati on Project Act of  1980 
and l eg i s l ati on  wi th respect to abandoned urani um mi l l s  i n  Co l orado , for the  
most part , exi st i ng authori ty at  the  Federal l evel i s  narrowly focused ( o n  o i l 
sp i l l s  and certa i n hazardous substances ) , and , even i n  the areas covered , the  
funds avai l ab l e for  governmental acti on are modest.  At the state l eve l , 
governmental act i on rel i es heav i l y  on  l aw su i ts and enforcement acti ons i n  the 
form of c i v i l penal ti es  or cri m i nal prosecuti on or on  i nj u ncti ve acti on i n  the 
event certai n statutes are vi o l ated.  These remedi es  wou l d  not appear to b e  
adequate , however , i f  the respons i b l e  party i s bankrupt and funds are needed 
for steps to be taken by someone to protect the publ i c  heal th and safety .  In 
v i ew of the inadequac i es i n  exi sti ng l aw on such matters , the Congress  has 
been cons i deri ng 1 1 s uperfund11 l egi s l ati on whi ch wou l d  provi de for Federal and 
state rol es , wi th funds made avai l ab l e so  that emergency measures cou l d be 
taken  to protect the p ub l i c  hea l th and safety from certai n hazardous mate r i a l s 
whi ch are spi l l ed or whi ch are l ocated i n  i nacti ve waste dumps . I t  i s  not 
known whether th i s l egi s l ati on wi l l  be enacted duri ng the 96th Congress , and , 
i f  it i s ,  whether i t  wou l d  cover any c l eanup expenses at a di s ab l ed nucl ear 
power p l ant . From the tnformat i o n  avai l ab l e ,  however , i t  wou l d appear that 
the superfund l egi s l ati on  -i s not i ntended to cover a s i te- spec i f i c  s i tuati o n  
where a potenti a l  heal th and safety probl em i s  presented by a di sab l ed nuc l ear 
power p l ant l i censed and regu l ated by the NRC . The studi es  associ ated wi th 
the superfund l egi s l ati on do confi rm the conc l us i on reached by the staff 1 s 
i ndependent researc h , i . e . , that exi sti ng statutory authori ty does not prov i de 
a bas i s for governmental ass i stance to GPU ( see Appendi x  E ) . 

The NRC ,  under exi sti ng l aw ,  has the authori ty to act to ensure that-the 
publ i c  heal th and safety wi l l  be protected shou l d the uti l i ty be unab l e f i nan­
c i a l l y  to carry out i ts respons i b i l i ti es as a l i censee . Except i n  a s i tuat i on  
of extreme i mportance to  the hea l th and safety of the  publ i c ,  di rect NRC 
i nvol vement i n  and ass umpti on of c l eanup acti v i t i es-- -whi ch  wou l d be wi thout  
precedent i n  exerc i s i ng regu l atory functi ons---are not  c l ear ly  authori zed 
under exi sti ng l aw.  Nonethe l ess , as di scussed ful l y  i n  Appendi x E, the NRC 
has statutory authori ty to revo ke l i censes , take posses s i on  of spec i a l  nucl ear 
materi a l , and operate a fac i l i ty .  I n  addi ti on , the NRC  does have the  fi nal  
say as to  who may ass ume the respons i bi li ty of a l i cense .  

The  state l aws re l at i ng to  the  functi ons and authori ty of PAPUC and NJBPU 
prov i de a means , wi thi n reason ( cons i deri ng the economi c-burden on  the con­
sumers ) ,  for ensuri ng that the uti l i ty i s  not p l aced i n  a fi nanci a l l y  peri l ou s  
pos i ti on , so  l ong a s  the uti l i ty i s  prudent ly  managed . The PAPUC and NJBPU 
exerc i se  the tradi t i onal  state authori ty to f i x  the rates so  that an e l ectri c 
generati ng uti l i ty i s  ab l e  to obtai n the revenues needed to carry out i ts 
respons i bi l i ti es .  
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2 . 0 POTENTIAL  IMPACTS OF LICENSEE DEFAULT ON C LEANUP 

As di scus sed be l ow ,  several di ffere nt organi zati ons mi ght poss i b l y  conti nue  
the c l eanup of TMI-2  i n  the event of defau l t  by Met- Ed.  Th i s secti on exam i nes 
events l eadi n g  up to poss i b l e  ass umpti on of c l eanup duti es by another organi ­
zati on , the resource requi rements of the organ i zati on ass umi ng c l eanup respons i ­
b i l i ti es ,  and the di fferent poss i b l e i mpacts o n  the NRC , dependi ng o n  the 
organ i zati on that ass umes the c l eanup respons i b i l i ti es i f  Met- Ed (and i ts 
parent company , GPU ) goes i nto bankruptcy or otherwi se defau l ts on i ts obl i ga­
ti ons  to decontami nate TMI - 2 .  I n  order to determi ne the range of i mpacts , 
i nc l udi ng those  on the NRC ' s essent i a l  respons i b i l i ti es to protect the publ i c  
hea l th and safety wi th respect to l i censed nuc l ear acti v i ti es , thi s sect i o n  
a l so exami nes a s i tuati on i n  whi ch  Congress  di rects NRC to comp l ete the 
decontami nati o n  of the fac i l i ty .  

2 . 1 Poss i b l e Scenari os 

Over the next few years , events re l ati ng to TMI - 2  c l eanup cou l d fo l l ow a ny one 
of three scenari os . Each of these  scenari os may occur by i tsel f ,  or events 
may force one scenari o to end and another to begi n .  

( 1 )  

( 2 )  

The state pub l i c  uti l i ty commi s s i ons prov i de rate rel i ef to enab l e the  
l i censee to meet a l l of i ts fi nanci al  requi rements . It  is assumed in 
this scenari o that GPU wil l demonstrate the i niti ati ve and abil i ty to  
recover from the TMI acc i dent and that PAPUC and NJBPU wi l l  set  rates 
suffi c i ent to al l ow GPU to remai n sol vent and to fi nance TMI - 2  c l eanup . 
Under th i s scenari o ,  NRC ' s  ro l e  wou l d be es senti al l y  to mon i tor GPU's 
fi nanc i a l  condi ti on , as we l l as to exerc i se  i ts present regu l atory over­
s i ght respons i b i l i ti es to ensure protecti on of pub l i c  heal th and s afety .  
Thi s fi nanc i a l moni tori ng ro l e  s houl d b e  comprehens i ve enough to p rovi de 
advance noti ce of i ncreased fi nanc i a l d i stress or defau l t . 

GPU and/or the state eubl i c  uti l i t� commi s s i ons reluest and rece i ve 
Federal financi a l  ass 1 stance . It 1 s  ass umed i n th s scenario that the 
Federal government extends l oan guarantees ,  estab l i s hes a system for  
assessment of other uti l i ti es ,  or prov i des  grants or other forms of 
fi nanc i a l  aid  at the request of GPU or PAPUC and NJBPU .  ( See Secti o n  3). 
As under scenari o (1 ) , the NRC wou l d  mon i tor both G PU ' s ab i l i ty to finance 
TMI-2  c l eanup and those act i vi ti es re l ated to obtai n i ng fi nanc i a l as s i st­
ance . Once fi nanc i ng were obtai ned , i t  i s  expected that peri odi c reports 
wou l d  be requested on the status of c l eanup , i nc l udi ng cost esti mates , 
schedu l es , prob l em areas , standards , etc . 

( 3) Met- Ed defaul ts on  c l eanul . Defau l t* cou l d occur i f ,  for examp l e ,  the 
state publ i c uti l i ty comm s s i ons deny rate i ncreases  adequate to cover  
c l eanup , banks refuse to  extend s hort-term credi t ,  there i s  extended 

*I n  thi s report , 11defau l t1 1  iS used to mean an i nab i l i ty of  the uti l i ty to 
meet ongo i ng expenses . 

2- 1 



uncertai nty as  to the eventual restart of TMI - 1 , or other re l i ef i s  not forth­
comi ng . One res u l t of such  defau l t  cou l d be bankruptcy . I f  ban kruptcy occurred� 
funds mi ght not be avai l ab l e to c l ean up TMI- 2 .  Defau l t  or ban kruptcy wou l d  
create a perp l exi ng state of affai rs that wou l d  probabl y  evo l ve i nto one of 
the fo l l owi ng a l ternati ves : 

(a )  The uti l i ty i n  recei vers h i p ,  another uti l i ty ,  or  a state agency that 
as s umes from Met- Ed the respons i bi l i ty to prov i de e l ectri c serv i ce 
wou l d  al so take over the TMI faci l i ty and ass ume respons i b i l i ty for 
c l eani ng up TMI - 2 .  In thi s s i tuati on , NRC 1 s ro l e  (as i de from the 
l i cens i ng of the new enti ty as di scussed bel ow) wou l d be to cont i nue 
to mon i tor deve l opments and to eval uate the ab i l i ty of the new 
company or agency to fi nance the c l eanup . 

(b ) The uti l i ty i n  rece i vers h i p ,  another uti l i ty ,  or a state agency that 
ass umes respons i b i l i ty to prov i de e l ectri c serv i ce ,  but does not 
as s ume the respons i b i l i ty for the c l eanup of the TMI - 2  fac i l i ty ,  
thus requi ri ng governmental  acti on ( e . g . , by state agenc i es , an 
agency of  the Federal government , or both ) to protect the pub l i c  
hea l th and safety .  I f  an organ i zati on that was not part of the 
Federal government ass umed c l eanup respons i b i l i ty ,  NRC 1 s ro l e ,  i n  
add i ti on to l i cens i ng ,  wou l d be to moni tor c l eanup . I f  Congress  
gave the respons i b i l i ty and the  funds for c l eanup of TMI - 2  to  a 
Federal agency other than NRC ( s uch  as DOE or EPA) , NRC 1 s ro l e  wou l d 
be unchanged . It  i s  on l y  i n  the event that the l ead ro l e  for c l eanup 
i s  g i ven to NRC that the i mpact on NRC woul d be drasti cal l y  di fferent .  

2 . 2 Opti ons Avai l ab l e to Federa l Agenc i es for Managi ng C l eanup 

Two bas i c  approaches are avai l ab l e wi th respect to c l eani ng up TMI - 2 .  Con­
cei vab l y ,  e i ther cou l d take p l ace wi thout any maj or i nterrupti on of the 
c l eanup process . Al ternati ve ly , i f  necessary and poss i b l e ,  c l eanup of the 
fac i l i ty mi ght be s uspended for a s hort ti me .  Even i f  the c l eanup o f  TMI - 2  
were suspended , s i gni fi cant surve i l l ance and mai ntenance acti vi ti es wou l d be 
requi red on a conti nui ng bas i s  to ens ure conti nuati on of the safe- s hutdown 
status . 

The fi rst option  assumes that a Federal agency wou l d  contract wi th some other 
party or parti es , poss i b l y  (a) former emp l oyees of Met- Ed or  GPU , the i r con­
tractors , or other pri vate contractors ; (b) other Federal agenc i es (or  nat i onal  
l aboratori es ) ;  or (c )  state agenc i es . The second opti on ass umes that an 
agency wou l d  do al l of the work i tse l f ,  wi th i ts own emp l oyees . 

No matter wh i ch opti on were chosen , as i ndi cated earl i er ,  fi nanc i a l and man­
power resources requi red to comp l ete c l eanup wou l d  be substanti al . Current l y ,  
GPU and i ts contractors have approxi mate ly  1250 peop l e  at the TMI - 2  s i te for 
c l eanup operati ons . I t  i s  esti mated that a maxi mum of 2500 peop l e cou l d be  
i nvol ved at  any one  ti me duri ng c l eanup . (Norma l operati on  of the  total TMI 
s i te requi red 250 peopl e . ) Keep i ng TMI-2  i n  a safe- shutdown mode pendi ng 
c l eanup wou l d  requi re an esti mated 100 or 150 peop l e to run the e l ectri cal � 
coo l ant , and other necessary systems , and to mai ntai n proper radi o l ogi cal  and 
securi ty contro l s .  
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The resources needed for c l eanup wou l d  be used over a peri od of  several years . 
A l though an agency mi ght have to take over the c l eanup process  at any stage 
(dependi ng on whe n , i f  ever , Met- Ed and GPU were to defau l t ) , the more di ffic u l t 
and more costl y c l eanup operati ons are projected to come l ate i n  the c l eanup 
process . * 

Thi s s uggests that an agency cou l d be respons i b l e for l arge expendi tures , even 
i f  it were to take over c l eanup several years from now after c l eanup had been 
proceedi ng . ** I f  Congress authori zed an agency to prov i de on l y  for c l eanup 
and not for poss i b l e  future restart of the uni t ,  di fferent schedu l es and l es s  
expens i ve des tructi ve , rather than nondestructi ve , c l eanup techni ques mi ght be 
uti l i zed . 

The c l eanup steps descri bed i n  Appendi x A have three maj or i mp l i cati ons for 
any c l eanup acti v i ti es that mi ght be assumed . Fi rst , because of uncertai nti e s  
about the cond i t i on of some of the p l ant i t  i s  di ffi cu l t to predi ct the total 
resources needed for c l eanup unti l addi ti onal steps i n  the c l eanup process 
have been comp l eted.  Second , the t im i ng of each step of the c l eanup proces s 
must be cons i dered . I f  an agency were to take over management of c l eanup i n  
the mi ddl e of  a parti cu l ar step , i t  wou l d be i mportant for i t  to have adequate 
resources and staff i n  p l ace to comp l ete that step . ( For certai n steps , i t  
wi l l  be parti c u l arl y  i mportant to comp l ete that step so that c l eanup does not 
actual ly  retrogres s ) .  Thi rd ,  regardl ess o f  the organi zation that carri es  out 
the c l eanup , nei ther the sequence of  c l eanup steps nor the total resources 
requi red for that sequence s hou l d be s i gn i f i cant ly  affected . 

2 . 2 . 1 Fundi ng Cons i derati ons 

Fundi ng of the magni tude requi red for comp l eti ng TMI c l eanup wou l d  requi re 
spec i al considerati on . An agency probab l y  wou l d  requi re Congress i onal approval  
for al l fundi ng acti v i t i es i n i ti ati ng new programs . ( I t may be ass umed that 
TMI-2  c l eanup wou l d  be cons i dered a new program and thus wou l d be subject to 
Congress i onal approval from the fi rst do l l ar . ) 

*The report of the NRC spec i al tas k force on Three Mi l e  I s l and c l eanup i denti ­
fi ed the procedure of  f i rst c l eani ng areas of l esser contami nati on and worki ng 
toward c l ean i ng areas of h i gher contami nati o n .  The staff report ( Ref .  1 )  
further i ndi cated 

. . .  ne i ther the prec i se decontami nati on sequence nor the prec i se  radi o­
l ogi cal  i mpact of any of these i nd i v i dual steps of the proces s  can be 
predi cted wi th certai nty at thi s ti me .  General l y  each major step of 
the decontami nati on process wi l l  requ i re the prev i ous  step to be 
comp l eted before spec i fi c detai l ed p l ans for the next step can be 
made . Thi s i s  because each major decontami nati on operati on requ i res  
data that usual ly  cannot be obtai ned unti l the  prev i ous step of  the 
process [ i s ] essenti al l y  comp l eted and personne l access  i s  poss i b l e .  

**Note cas hfl ow projecti ons prepared by Bechte l  ( Ref .  10 ) and Theodore Barry 
& Associ ates ( Ref .  11). Both esti mates i ndi cate that c l eanup costs wou l d  
probab ly  begi n to s l acken after the second year after entry i nto contai nment . 
However , i f  c l eanup i s  de l ayed or unforeseen prob l ems are encountered , the 
requi rement for funds wou l d  be extended to l ater years . 
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Part of the c l eanup costs to be assumed by the Federal  government mi ght be 
offset by the remai nder of the proceeds from the $300 mi l l i on i n  property 
i ns urance he l d  by Met- Ed for TMI-2 .  However , i f  these funds were avai l ab l e ,  
they wou l d  not be credi ted to the parti cu l ar agency but wou l d  be pai d di rectly  
to the  Federa l treasury .  Because of the  comp l ex re l ati ons h i ps entai l ed i n  
most ban kruptcy proceedi ngs or defau l ts ,  such  remunerati on to the government 
i s  uncertai n .  Moreover ,  Met- Ed has al ready col l ected over $150 mi l l i on i n  
property i ns urance proceeds and wou l d probab l y  co l l ect cons i derab ly  more 
before a Federa l agency were to take over c l eanup . 

I t  i s  a l so  poss i b l e  for the Executi ve branch to request , we l l i n  advance , a 
conti ngency authori zation and appropri ati on  from Congress to beg i n to fund 
cleanup i n  case of Met- Ed/GPU defau l t . Thi s approach wou l d  g i ve the Executi ve 
branch i ncreased fl exi b i l ity to obta i n necessary fundi ng on an i nteri m bas i s  
unti l Congress  cou l d cons i der and enact ful l - fundi ng requ i reme nts . But any 
fundi ng enacted pri or'to actual need cou l d  be d i ffi cu l t to j ust i fy ,  un l e s s  the 
fi nanc i al col l apse of the l i censee were v i ewed as i nev i tab l e .  Moreover , i ts 
very pas sage coul d be i nterpreted as a des i re and encouragement for the Federal  
government to  ass ume more respons i b i li ty and  become more acti ve l y  i nvol ved i n  
TMI c l eanup , rather than as a conti ngent response to a potenti a l  prob l em .  

Once a n  agency rece i ved authori zati on from Congress for expendi tures for 
c l eanup , e i ther i t  wou l d  have to h i re addi ti onal staff to cont i nue c l eanup or 
i t  wou l d  have to contract to have the work  performed . As noted above , i t  
coul d contract wi th other Federa l agenc i es or nat i onal l aboratori es ; state 
agenc i es ; or pri vate contractors , i nc l udi ng GPU 1 s present contractors and 
trustees for GPU . 

2 . 2 . 2 Opti on  A :  A Federal Agency Is Respons i b l e  for C l eanup but Contracts 
for Some or A l l Work 

Even i f  a Federal agency were to contract for some or al l work , the i mpact on 
i t  wou l d  be substanti al . If the agency were to moni tor c l eanup through a 
contractor , 50 to 75 managers wou l d  be requi red to oversee contractor c l eanup 
at the s i te for the durati on of c leanup . These peop l e wou l d  have to be 
reas s i gned from current_programs. If i t  became necessary to de l ay c l eanup , 
mai ntai n i ng the reactor i n  a stab l e  condi ti on  wou l d  sti l l  requ i re i mmedi ate 
acti on when  the agency too k over c l eanup . If overa l l contractor ass i stance 
were not  i mmedi ate ly  ava i l ab l e ,  an  i nteri m requi rement of at l east 100  to 150 
contractor emp l oyees (or even agency staff members ) wou l d  appear to be needed 
to manage the mai ntenance of the reactor i n  a stab l e condi ti on  for a s hort 
ti me unti l contracti ng for c l eanup cou l d be comp l eted.  Nei ther contracts wi th 
pri vate parti es nor l etters of agreement wi th nati onal l aboratories  or  other 
government agenc i es wou l d  be l i ke l y  to cause any s i gni fi cant de l ay i n ,  or  
present an admi nistrati ve i mpediment to , as s umi ng TMI-2 cl eanup operati ons . 
However , as prev i ous ly  di scussed , the avail ab i l i ty of  adequate fundi ng authori ty 
i s  a maj or concern . 

2-4 



2 . 2 . 3 Opti on  8: A Federal Agency I s  Respons i b l e  for C l eanup and Performs the 
Work I tse l f  

It  i s  di ffi cul t to v i s ual i ze how even a l arge Federal agency cou l d as s i gn from 
i ts own staff the approxi mately 1250 to 2500 persons esti mated to be requ i red  
to  perform c l eanup . Undoubtedl y  other essenti a l  work of the  agency wou l d have 
to be curtai l ed ,  even i f  the agency had peop l e wi th necessary operati onal or 
c l eanup s ki l l s  and experi ence . 

One way an agency cou l d handl e the c l eanup wou l d  be to h i re di rectl y  the 
personne l neces s ary to do the job .  Because o f  the need for conti nui ty both in 
terms of safety and cost , i t  mi ght h i re GPU l i censee personnel  or emp l oyees of  
GPU contractors who were al ready i nvo l ved i n  c l eanup . Thi s ,  of  course , ass umes 
that these persons wou l d  be wi l l i ng to jo i n the agency and that adequate 
fund i ng were made avai l ab l e .  

Such h i ri ng i n  i tse l f wou l d  be a massive undertaki ng .  If  the l ead ti me were 
suffi c i ent , the agency cou l d ass i mi l ate the requ i site number of emp l oyees 
rel ati ve l y  smoothly .  Otherwi se , prob l ems wi th standard personnel procedures 
and organi zat i ona l  structure cou l d resu l t . For an agency to exceed i ts per­
sonnel cei l i ng on short noti ce , e i ther pri or granti ng of emergency author i ty 
by the Pres i dent or pri or spec i f i c  Congress i onal permi ss i on ( s i nce i t  i s  not 
c l ear that the  Pres i dent present ly  has the  power to  grant s uch  emergency 
authori ty) wou l d  be requi red . Temporary pos i ti ons cou l d be estab l i s hed for 
al l c l eanup personnel under a few broad functi onal  statements ; these temporary 
appoi ntments coul d be renewed i ndefi n i te l y  unti l cleanup was comp l eted . 

Two other comp l i cati ons of thi s approach s hou l d be menti oned . It  wou l d  be  
necessary to  grant spec i al  wai vers of securi ty c l earances where these were 
requi red by the agency .  Al so , i n  many cases i t  mi ght be necessary to wai ve 
the confl i ct of i nterest provi s i ons ( e . g. ,  stock owners h i p )  of the agency • s  
regu l ati ons . 

Another theoreti cal l y  poss i b l e  approach wou l d  be to h i re c l eanup emp l oyee s  as 
1 1 personal serv i ce consu l tants . 11 However , whi l e  thi s method may be appropr i ate 
to obtai n certai n s ki l l ed workers needed for the c l eanup , i t  was not i nten ded 
to be used for the mas s h i ri ng env i s i oned here . Rather ,  the personal serv i ce 
consu l tant program i s  des i gned to a l l ow the h i ri ng of  a l i m i ted number of 
spec i al experts for l i mi ted peri ods of ti me who do not wor k  under the norma l 
superv i sory h i erarchy . 

2 . 3  Impact on NRC 

I n  a l etter to Ms . Susan Shanaman , Chai rman of the PAPUC , N RC Chai rman John  
Ahearne stated: 

. . .  In the event of bankruptcy , we wou l d  expect that a rece i ver or 
trustee wou l d be appo i nted i mmedi ate l y  to conti nue the essenti a l  
s�rvi ces bei ng prov i ded by  Me�ropol itan Edi son . We wou l d  expect the 
recei ver or trustee to ass ume Metropol i tan Edi son • s  respons i b i l i ti es 
as l i censee for Three Mi l e  I s l and , i nc l udi ng conti nuati on of  c l eanup 
operati ons at the s i te .  The NRC wou l d  then exerc i se  s uperv i sory 
contro l  through the rece i ver . * 

*See Appendi x F for the ful l text of l etters to Ms . Shanaman , from 
Chai rman Ahearne and Stuart E .  E i senstat , Ass i stant to the Pres i dent for 
Domesti c Affai rs and Pol i cy .  See a l so Secti on  1 . 7. 
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2 . 3 . 1 NRC Li cens i ng Requi rements 

The precedi ng secti ons have cons i dered two opti ons  avai l ab l e to a Federal 
agency that wou l d be di rected by Congress  to undertake the c l eanup of  TMI-2. 
A state agency , GPU recei ver , a trustee for GPU under ban kruptcy reorgan i zati on , 
or another uti l i ty undertaki ng thi s respons i b i l i ty wou l d  face much the same 
requ i rements as those outl i ned above for Federal agenc i es , i n  terms of  fund i ng 
and personne l resources . Opti ons s i mi l ar to those suggested for Federal 
agenc i es- - - name l y , contracti ng and di rect h i re--- a l so suggest themse l ves  as 
pos s i b l e  al ternati ves for non- Federal agency enti ti es . Regardl ess  of  the 
non- Federal  organ i zati on wh i ch wou l d  undertake to conti nue the c l eanup , the 
Atomi c Energy Act requi res that such  an organ i zati on  be l i censed . * 

F i nanc i al fai l ure of a l i censee wou l d  provi de grounds for i mmedi ate revocati on  
of the  l i cense to  operate under Secti on  186a of  the  Atomi c Energy Act , 42 
U . S . C .  2236a . Subsecti on 186c wou l d  then empower , but not requ i re ,  the Comm i s­
s i on to 

. . .  i mmed i ate ly  retake posses s i on  of al l spec i al nucl ear materi a l  
he l d  by the  l i censee . I n  cases found by the Commi ss i on to be of 
extreme i mportance to the nati onal defense and securi ty or to the 
hea l th and safety of the pub l i c ,  the Commi s s i on may recapture any 
spec i al  n uc l ear materi al  he l d by the l i censee or may enter upon and 
operate the fac i l i ty . . . .  Just compensat i o n  s ha l l be  pai d for the 
use of the fac i l i ty .  

U nder the c i rcumstances bei ng cons i dered , Secti on  184 of the Atomi c Energy 
Act , 42 U . S . C 2234 i s  al so re l evant . Thi s secti on  prov i des  that no l i cense 
granted under the Atomi c  Energy Act 1 1 shal l be transferred , ass i gned or  i n  any 
manner di sposed of , e i ther vol untari l y  or i nvol untari l y ,  d i rectl y ,  or i nd i rect l y , 
through transfer of contro l of any l i cense to any person ,  un l ess  the Commi s s i on 
shal l ,  after securi ng ful l i nformati on , f i nd that the trans fer i s  i n  accordance 
wi th the prov i s i ons of thi s Act , and shal l gi ve i ts consent i n  wri ti ng . . . . . . 

Th i s  secti on  s i mp l y  means that no l i censee may termi nate i ts respons i b i l i ty 
under an NRC l i cense wi thout the pri or approval  of  NRC and that no other 
person  may ass ume the respons i b i l i ty of an NRC l i censee wi thout pri or  NRC 
approval . Thi s authori ty i s  app l i cab l e even though the i mpetus for s uc h  a 
trans fer i s  under another l aw ,  such as the Federa l Ban kruptcy Law ( �. L .  95-598 , 
11 U . S . C .  S . 101 et seq . ) or an act i o n  by the state pub l i c  uti l i ty commi s s i on  
wh i ch cou l d affect the ro l e of the l i censee as  a publ i c  uti l i ty ( see , for 
examp l e ,  66 Pa . C . S .  Chapter 15) . 

*Nei ther the Atomi c Energy Act of 1954 nor the Energy Reorgani zati on Act 
gi ves the NRC genera l  l i cens i ng j ur i sdi cti on over DOE ' s acti v i ti es i n  the 
nuc l ear fi e l d .  Secti on  202 of the Energy Reorgani zati on  Act does  prov i de ,  
however , speci f i ca l l y  for the NRC l i cens i ng of certai n categori es  of  DO E 
nuc l ear fac i l i t i es .  Any di rect DOE i nvo l vement i n  TMI-2  operati o n  wou l d not 
appear to fal l under any of the categori es  l i sted i n  Sect i on  202 for whi ch 
NRC l i cens i ng i s  requ i red .  Therefore , any l eg i s l ati o n  wh i ch wou l d  ass i gn 
DOE a di rect ro l e  i n  the TMI-2  c l eanup shoul d a l so  prov i de for NRC.  l i cens i ng ,  
or the equi val ent , of such DOE acti v i ti es .  

/ 
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I f  Met- Ed or GPU were to defau l t  on i ts obl i gati ons  for TMI c l eanup , the N RC 
i s  l i ke ly to have s ome warn i ng between the ti me when  defau l t  became i nev i tab l e 
and when i t  actua l l y  occurred . Concei vab ly , the NRC cou l d begi n the proces s  
of l i cense revocati on and transfer before actual defau l t ,  at the ti me when i t  
fi rst rece i ves warn i ng of i mmi nent ban kruptcy . To protect publ i c  heal th and 
safety , the NRC wou l d want to avo i d  the regul atory l i mbo- - - even i f  on ly  for a 
few days---of hav i ng the l i cense i n  the name of a defunct l i censee . I f  neces sa ry , 
appropri ate Commi s s i on orders coul d be prepared for i ss uance i n  the event the 
l i censee becomes fi nanc i al l y  unab l e to  carry out i ts respons i b i l i ty to  protect 
the publ i c  heal th  and safety .  

The i mpact o n  NRC on  handl i ng re l i cens i ng o f  a new enti ty- - - pri vate , state , or 
Federal -- - to as s ume GPU 1 s c l eanup respons i b i l i ti es wou l d  appear to be manage­
ab l e  and wi thi n i ts present manpower and fundi ng resources . 

2 . 3 . 2 Impact on  the NRC Where I t  I s  Requ i red To Manage C l eanup 

The NRC has di screti onary authori ty to operate a nuc l ear fac i l i ty under 
Secti on  188 of the Atomi c Energy Act , 42 U . S . C .  2238 . Th i s secti on prov i des 

Whenever the Commi s s.i o n  fi nds that the pub 1 i c conven i e nce and neces s i ty 
. . .  requ i res conti nued operati on of a . . .  fac i l i ty the l i cense  for wh i ch 
has been revoked purs uant to secti on 186 , the Commi s s i on may , after 
consu l tati on wi th the appropri ate regul atory agency , State or Federal , 
hav i ng j uri sd i cti on , order that pos sess i on be taken of and such 
fac i l i ty be operated for such peri od of t i me as the publ i c  conven i e_nce 
and neces s i ty or the producti on program of the Commi s s i on may , i n  the 
j udgement of  the Commi s s i on ,  requ i re ,  or unti l a l i cense  for operati o n  
of -the fac i l i ty shal l become effecti ve . J u s t  compensati on s hal l be  p a i d 
for the use of the fac i l i ty .  

The 1 1 take- over1 1 secti ons ( Secti ons 186 and 188 o f  t h e  Atom i c Energy Act) have  
never been  i nvoked for  a nucl ear power p l ant . Further , no regu l ati ons , gui des , 
or pol i cy statements speci fy how thi s authori ty i s  to be exerc i sed .  The 
l egi s l ati ve h i story of these secti ons i s  s i mi l ar ly  une n l i ghten i ng .  Neverthe­
l es s , on the i r face , these statutory prov i s i ons c l ear ly  gi ve the Commi s s i o n  
the authori ty to act i f ,  i n  i ts j udgment , acti on o n  i ts part i s  needed to 
protect the pub l i c  heal th and safety .  Moreover , i t  wou l d be reasonab l e to 
i nterpret th i s  authori ty as be i ng avai l ab l e for such  acti ons  as the Commi s s i o n  
deems necessary to repai r o r  decontami nate a damaged nuc l ear power p l ant for  
wh i ch the l i censee i s  fi nanc i a l ly  unab l e to  carry out  i ts l i cense  respons i b i l i ty .  

I n  general , the opti ons , resources , and procedures ava i l ab l e to Federal agen c i e s 
descri bed i n  Sect i ons 2 . 2 . 1 though 2 . 2 . 3 are app l i cab l e to a certai n degree to 
the NRC i f  Congress  were to di rect NRC to undertake the management of the 
c l eanup i tsel f under the take-over .secti on or under separate di recti on  prov i ded 
through new l egi s l ati on . 

Nei ther the Atomi c Energy Act nor current authori zat i ons  for the NRC i nc l ude 
any funds for the NRC to use to ens ure- - - e i ther by d i rect government acti o n  or 
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by i ndi rect f i nanc i al s upport to the l i censee--- that neces sary acti ons oth e r  
than the trad i t i onal regu l atory acti ons are taken  t o  protect the pub l i c  hea l th 
and safety .  Thi s i s  true even though it has been stated repeatedl y  that 
pub l i c  safety cons i derati ons are paramount i n  l i cens i ng acti v i ti es  under the  
Atomi c Energy Act  ( Ref .  12 ) . Al though thi s statement may be correct i n  t h e  
context of the l i cens i ng process and a l i censee • s respons i b i l i ti es ,  i t  doe s  
not mean that the NRC i tsel f has the resources to take whatever steps are 
neces sary to ensure publ i c  hea l th and safety s hou l d a l i censee be unab l e to 
carry out i ts respons i b i l i ti es under the l i cense . 

The NRC i s  a re l at ive ly  smal l agency (a staff of s l i ght l y  more than 3000 
persons ) wh i ch i s  charged wi th protecti ng the hea l th and safety of the pub l i c  
wi th respect to al l operati ng l i censes , as we l l as constructi on  permi t and 
l i cense app l i cati ons . Any s i gn i fi cant reass i gnment of personne l from the s e  
tas ks wou l d seri ous ly  i mpai r NRC 1 s ab i l i ty to conti nue these responsi b i l i ti es .  

Further , a survey conducted wi thi n the NRC by the Offi ce of I nspecti on and 
Enforcement i n  May 1980 , a l be i t  l i mi ted i n  scope , determ i ned that there are 
approxi mate l y  50 staff members wi th manageri al  experi ence at commerc i a l o r  
mi l i tary reactor fac i l i ti es , 40 members wi th commerc i al operator experi ence , 
125 members wi th m i l i tary operator experi ence , and 50 members wi th heal th  
phys i cs/chem i stry experi ence . C l eanup or decontami nati on  experi ence was not 
exp l i c i t ly  i denti fi ed i n  the survey .  It  i s  doubtful  that , even gi ven the s e  
personne l wi th the i r  i denti fi ed experi ence , the NRC wou l d b e  abl e to ass ume 
the burden of c l eanup . Consequently , NRC cou l d  not cons i der taki ng over 
c l eanup respons i bi l i ty wi thout addi ti onal staffi ng or f i nanc i a l ass i stanc e . 

I n  terms of re l ati ve s i ze ,  staff experi ence , and i mpact on  other necessary 
duti es to protect the heal th and safety of the pub l i c ,  the i mpact on the 
NRC- -- i n  compari son wi th , for exampl e ,  DOE and i ts c i v i l i an nati onal 
l aboratori es-- -wou l d  appear to be espec i a l l y  severe . Con s i derati on of the 
publ i c  i nterest and the c l eanup of TMI - 2  i n  re l at ion  to the N RC 1 s other 
i mportant hea l th and safety regu l atory respons i b i l i ti es s hou l d be we i ghed 
carefu l l y  before the NRC i s  g i ven c l eanup respons i b i l i ti e s .  
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3 . 0 ALTERNATIVES  TO MINIMIZE  THE POTENTIAL OF BANKRUPTCY 

The potenti a l  i mpact of ban kruptcy on TMI c l eanup l eads to the conc l us i on that 
other a l ternati ves shou l d be exami ned to reduce the potenti al of ban kruptcy or  
to  i ndependent l y  ensure c l eanup funds . It  may be that Federal and state 
agenc i es and i nterested members of the financ i al communi ty---wh i l e  des i ri ng to 
foster the c l eanup of TMI , conti nued e l ectri c serv i ce to customers , and repay­
ment of outstandi ng l oans - - - do not want to g ive the appearance of as s i sti ng or 
1 1 bai l i ng out1 1  the l i censee . The danger i s  that i n  attempti ng to be i ndi fferent 
to the heal th or surv i val of the enti ty known as Metropo l i tan Edi son  Co . - - ­
through taki ng o ffi ci al  acti ons o r  avo i di ng certai n acti ons---the necessary 
wherewi thal to accomp l i s h speci fi c goal s such as c l eanup may be wi thhe l d .  

Acti ons i n  protecti ng the publ i c  heal th and safety are more l i ke l y  to be 
s uccessful  i f  they are carri ed out by a f i nancia l l y  heal thy organ i zati on  
rather than by one fac i ng conti nuous fi nanc i al uncertai nty . Further , end i n g  
the company • s exi stence or keepi ng i t  fi nanc i a l ly unsound wou l d not appear to  
be an objecti ve of the agenc i es or organi iati ons that affect the  fi nanc i a l  
v i ab i l i ty o f  Met- Ed . Yet , a po l i cy o f  offic i al i ndi fference to the overa l l 
f i nanc i a l  heal th or exi stence of the company cou l d have a pun i ti ve res u l t .  
That res u l t ,  i n  addi ti on  to harmi ng management , stockho l ders , and credi tor s  of  
the  company , wou l d u l t imate l y  fal l on  the ratepayers and  taxpayers . 

J ust as the state uti l i ty commi s s i ons do not wis h  to wri te a b l ank  check o n  
the ratepayers , Federal agenc i es are re l uctant , and i ndeed have n o  author i ty ,  
to wri te a b l ank check on  the U . S .  Treas ury ,  nor do the banks want to exceed  
thei r fi duci ary duti es . Heari ng o rde rs , testi mony , and the  exchange of  l etters 
between agenc i es demonstrate that each party i s  sens i ti ve to the l i m i ts of 
what i t  mi ght do , as we l l as to what the other parti es cou l d do . 

Thi s secti on bri efl y di scusses  some a l ternati ves to bankruptcy ; others are 
a l so pos s i b l e .  ( For examp l e ,  any funds that GPU mi ght obta i n from i ts l aw 
s u i t agai nst Babcock & Wi l cox have not been cons i dered here . ) Al l of  the 
a l ternati ves di scussed are di rected toward i•provi ng Met- Ed 1 s cas h f l ow o r  
maki ng addi ti onal funds avai l ab l e to c l ean up TMI- 2 .  Some of  the a l ternati ves  
wou l d  prov i de on ly  l i mi ted ass i stance , whi l e  others cou l d p rov i de a substant i a l  
part o f  the c l eanup cost . A l l of the al ternatives woul d requi re many months  
to  be  put  i nto operati on .  

3 . 1 Avai l ab i l i ty of Federal Ass i stance 

As descri bed i n  Secti on 1 . 7 ,  there are no estab l i shed procedures or exi st i ng 
Federal l aws wh i ch cou l d prov i de funds or other ass i stance to c l ean up TMI - 2  
i n  the event that the uti l i ty i s  unab l e to fi nance the c l eanup cost.  

New l egi s l ati on woul d be requ i red to make Federa l funds or ass i stance ava i l ab l e 
to the uti l i ty ,  to a state agency , or to a federal agency to c l ean up the 
s i te .  Leg i s l at ion  i n  recent years wi th respect to the Loc khead and Chrys l er 
l oan guarantees and the h i gh- l eve l - l i qu i d-waste demonstrati on program at West  
Va l l ey ,  New York , a s  we l l a s  the proposed 1 1 s uperfund11 l eg i  s l at i on ,  are examp l es 
of approaches of Federal as s i stance , i f  such ass i stance were cons i dered 
appropri ate . 
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The prospect o f  obtai n i ng Federal ass i stance for the TMI acc i dent was addressed 
i n  GPU testi mo ny before the PAPUC i n  March 1980 i n  response to the quest i o n  of 
whether Met- Ed , Pene l ec ,  or GPU contacted any governmental agenc i es to obta i n  
fi nanc i al  he l p for the TMI acc i dent and what the res u l ts or status of each 
contact was . GPU offi c i a l s stated that Federal or state as s i stance wou l d 
requ i re the e nactment of new l egi s l ati on , but they were not opti mi sti c that 
support for s uch  l egi s l at ion  cou l d be obtai ned at that ti me .  Among the 
reasons they c i ted for thi s vi ew were : 

0 

0 

0 

0 

The ratepayers of the GPU compan i es are not current ly  beari ng an 
i nordi nate l y  heavy burden i n  the form of h i gh e l ectri c rates . ( See 
Sect i on  1 . 4 for a di scuss i on of the i mpacts of TMI - 2  c l eanup cost o n  
ratepayers . )  

I t  i s  un l i ke l y  that l eg i s l ati on cou l d be enacted wh i ch wou l d  have 
the customers of other e l ectri c uti l i ti es or taxpayers i n  genera l 
d i rectly  s hare the cost of  the TMI - 2  acc i dent , wh i l e  the GPU rate­
payers retai ned al l the past and anti c i pated future benefi ts of 
nuc l ear generat i o n .  

I t  has not been nati onal  pol i cy t o  equa l i ze the e l ectri c rates o f  
customers . 

The average fami ly  i ncome of  the areas served by the GPU compani es 
i s  we l l above that of many other areas . Legi s l ati on wh i ch wou l d  
sh i ft part of the burden of the TMI - 2  acc i dent from h i gher i ncome 
f�ni l i es to l ower i ncome fami l i es i s  un l i ke l y .  

I t  i s  s i gn i f i cant t o  note that on  August 8 ,  1980 , G P U  announced that i t  wou l d  
attempt to pers uade other uti l i t i es and the Federa l  government to extend 
fi nanc i al ai d for the c l eanup . Wh i l e  l etters from the Whi te House and the N RC 
to the PAPUC Chai rman (Appendi x F )  i ndi cate that there i s  no statutory author­
i ty for any form of di rect f i nanc i a l ai d to as s i st i n  the c l eanup , the l etters 
al so  state that the f i nanc i a l we l l - be i ng of Met- Ed and the needs of the state 
and the affected commun i ty wi l l  be moni tored c l ose l y .  I f  the PAPUC and NJBPU 
conti nue the i r present po l i cy of not perm i tti ng TMI costs  to  be passed through 
to the ratepayers , thi s cou l d adverse ly  affect Met- Ed 1 s  earn i ngs-- - i nc l udi ng  
stockho l der di v i dends , avai l ab l e funds from cash  fl ow ,  and  ban k l i nes  of  
credi t-- -and cou l d l ead· to  further fi nanc i a l  di stress  for  the  compan i es .  
Converse l y ,  o ne may envi s i on a s i tuati on wherei n the PAPUC and NJBPU put TMI - 1  
and - 2  i nto the rate base and pass a l l c l eanup costs on  to ' the ratepayers , and  
the  ratepayers mi ght be cons i dered to  be beari ng i nordi nate l y  and i nequi tab l y  
h i gh costs ( see Secti on 1 . 4) . I n  e i ther case , Federal  l eg i s l ati on to prov i de 
pub l i c  funds or other fi nanc i al he l p mi ght be sought . 

The GAO ( Ref .  4)  has s uggested that the Secretary of Energy take the l ead i n  
conducti ng a detai l ed study of the GPU system as to i ts future ro l e  as a 
prov i der of e l ectri c power , the f i nanc i a l  cons i derat i ons  i t  wi l l  need to f i l l  
s uch  a ro l e ,  how these fi nances can best be obtai ned , and the appropri ate 
ro l es of the regul atory agenc i es .  I n  i ts report on the f i nanc i a l fal l out from 
TMI , the GAO l i sts several questi ons  wh i ch the DOE study s hou l d address  and 
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suggests that a report ( i nc l udi ng any proposed l egi s l ati on)  be presented to 
Congress  no l ater than February 1 ,  1981 . * 

I n  recent years  two corporati ons under fi nanc i al stress--- Lockheed and 
Chrys l er--- have recei ved Federal f i nanc i al ass i stance , and thi s year the 
Congress  autho r i zed DOE to carry out a h i gh- l evel  l i qu i d  nuc l ear waste manage­
ment demonstrati on project at a nuc l ear fuel  reprocess i ng p l ant i n  West Val l ey ,  
New York wh i ch had been shut down s i nce 1972 . The Emergency Loan Guarantee 
Act ( Publ i c  Law 92- 70 ) , enacted i n  1971 , authori zed government guarantees o f  
up to $250 mi l l i on  of pri vate ban k debt to pri vate corporati ons  whi ch  sati s f i e d  
certai n spec i f i ed requ i rements . Al though the l oan guarantees hypotheti cal l y  
were avai l ab l e to any qual i fi ed app l i cant , the guarantee program i n  effect was 
authori zed to ass ure Loc kheed Corporati on adequate credi t to survi ve a fi nanc i a l  
l i qu i di ty cri s i s  then bei ng experi enced and to gi ve Lockheed the opportun i ty 
to restore i ts e l f to a pos i ti on i n  whi ch  i t  wou l d have access  to the normal 
credi t markets . ( See Appendi x G for the text of thi s Act . ) 

The second examp l e of Federa l fi nanc i a l  ass i stance i s  the Federal Ai d to 
Chrys l er Corporati on Act ( Pub l i c  Law 96- 185 ) , approved January 7 ,  1980 . 
Appendi x H prov i des a copy of the text of thi s Act , wh i l e  Appendi x I gi ves a 
chrono l ogy of  events whi ch l ed up to the s i gn i ng . Note that the Chrys l er 
fi nanc i ng p l an i nc l udes ass i stance from state , l ocal , and other governments 
and from deal ers and supp l i ers ,  as we l l as deferred pens i on contri buti ons . By 
anal ogy , i f  new l egi s l ati on prov i ded for a l oan guarantee for Met- Ed or GPU ,  
the affected states , l ocal governments , nuc l ear s upp l i ers , and other uti l i t i es 
mi ght prov i de as s i stance i n  addi ti on  to that prov i ded by the Federa l  government . 
Wh i l e  a l oan guarantee to accomp l i sh TMI-2  c l eanup may be s uccessfu l  i n  obta i n­
i ng funds for ensuri ng cas h f l ow for thi s purpose , the cost wou l d  eventual l y  
be borne by ratepayers (as di scussed i n  Secti on 1 . 4 ) . The l oan guarantee 
wou l d  pri mari l y  open up a source of addi ti onal credi t not presentl y avai l ab l e 
through usual  sources . I f  the moti vati on  i s  to re l i eve the ratepayer of s ome 
of  the c l eanup costs , l oan guarantees are not the fu l l answer .  

*Duri ng consi derati on of the NRC FY 81 budget authori zat i o n  on  J u l y  31 , 1980 , 
the Senate unani mous l y  accepted an amendment wh i ch cal l s  for the Comptro l l er 
General , i n  cooperati on wi th the NRC , to conduct a detai l ed study of the f i nan­
c i al v i ab i l i ty of GPU . Th i s  study , wh i ch wou l d  be  a d i rect resu l t  of the  GAO 
report , wou l d  exami ne whether or not GPU wi l l  be ab l e to prov i de system 
re l i ab i l i ty to i ts customers at reasonab l e rates , and , i f  not , what acti o n s  may 
be necessary to recti fy thi s s i tuat i o n .  

I t  s hou l d b e  noted , however , that Secti ons  209 o r  311 o f  the Federal  Power Act 
mi ght provi de the mechan i sm for i n i ti ati ng Federa l act ion  i n  the Executi v e  
Branch ( see Appendi x E ) . Secti on 209 authori zes the Federal E nergy Regu l atory 
Commi s s i on ( FERC)  to refer any matter ari s i ng i n  the admi n i strati on of the  
Federal Power Act to  a jo i nt board of  FERC and affected state ent i ti es for 
further acti o n .  Secti on  311 author1 zes DOE to conduct i nvesti gati ons to s e c u re 
i nformati on  neces sary or appropri ate as a bas i s  for recommendi ng l egi s l at i o n  
regardi ng any aspect of e l ectri c energy . 
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The Western New York Nuc l ear Servi ces  Center i n  West Val l ey was a commerc i al 
reproces s i ng p l ant l ocated on l and owned by the State of New York. F i rs t  
operated i n  1966 , the faci l i ty had been c l osed s i nce 1972 because i t  cou l d not 
be operated profi tabl y  i n  comp l i ance wi th strengthened Federal standards 
regardi ng the storage of l i qui d nucl ear waste . However , 580 , 000 gal l on s  o f  
h i gh- l eve l radi oacti ve l i qu i ds remai ned at  the s i te .  The  l i qu i ds were i n  two 
carbon- steel tan ks whi ch cou l d  l eak.  The West Val l ey Demonstrati on Project 
Act of 1980 ( P . L .  96- 368) obl i gates the Federal government to pay 90 percent 
of the costs of  waste removal , wi th the State of  New York payi ng the remai n i ng 
10 percent.  { I t i s  esti mated that the project cou l d cost a tota l of  $300 
mi l l i on and i t  i s  expected to take 10 years or l onger . ) The fu l l text o f  thi s 
act appears as Appendi x  J .  

3 . 2 Federal Assessment of Uti l i ti es To Prov i de a C l eanup Fund 

Congress  i s  cons i deri ng several 1 1 s uperfund1 1  b i l l s  wh i ch wou l d prov i de a system 
of response , l i ab i l i ty ,  compensati on , and c l eanup for hazardous substances 
re l eased i nto the envi ronment and for i nacti ve hazardous waste di sposal  s i tes . 
Wh i l e  none of the vers i ons  of the superfund now proposed i s  l i ke l y  to i mpact 
the c l eanup of TMI - 2 , they suggest a poss i b l e  so l uti on  for the TMI post­
acc i dent s i tuati on to cover remai ni ng expenses . I f  the fund i ng concept under­
lyi ng a s uperfund had been i n  effect when the TMI acc i dent occurred and i f  i t  
covered nuc l ear acc i dents , some addi ti onal funds wou l d  have been avai l ab l e to 
cover the c l eanup cost . Thus , the uti l i ty mi ght not have had to be so dependent  
on ban ks for short- term cred i t  and  on state commi s s i ons for  rate i ncreases  to 
i mprove cas h f l ow to cover the c l eanup cost .  

Because a superfund i s  not now i n  exi stence and , moreover ,  i s  not l i ke l y  to 
cover a s i tuati on  i nvo l v i ng an acci dent at a 1 i censed nuc l ear power p l ant when 
and i f  currentl y  proposed l egi s l ati on i s  enacted , a separate arrangement for a 
nuc l ear 1 1 c l eanup fund1 1  mi ght be cons i dered . The fund coul d be admi n i stered by 
the Federal government (wi th pos s i b ly  some coordi nati ng ro l e  p l ayed by affected 
states ) or by the pri vate i nsurance market ; i t  cou l d be f i nanced by fees 
col l ected from uti l i ti es or other segments of the nuc l ear i ndustry .  The 
c l eanup fund cou l d prov i de i mmedi ate funds for c l eanup or decommi s s i on i ng of  
abandoned fac i l i ti es when the l i censee i s  fi nanc i a l l y  unab l e to  do  so . 

The TMI acc i dent cou l d be the poi nt of departure for i n i ti ati ng the nece s sary 
Federal l egi s l ati on and/or state agreements to estab l i s h a fund for both t he 
TMI acc i dent and any future acc i dent.  Both the PAPUC and the NJBPU contend 
that the GPU ratepayers and i nvestors s hou l d  not have to bear the enti re 
burden of the TMI acc i dent.  They further state that thi s burden proper l y  
be l ongs to al l those who have benefi ted i n  the past and who wi l l  benefi t i n  
the future from the l ower cost nuc l ear e nergy . Because the Federal government 
has been a keystone i n  the deve l opment of commerc i al uses of  nuc l ear energy , 
i t  i s  argued that the Federal government has a paral l e l respons i b i l i ty to act 
i n  the event of an acc i dent .  

A s  of  Apri l 1 ,  1 980 , there was 49 , 000-MWe ( net) i nsta l l ed capac i ty i n  operati ng  
reactors . Assum i ng a 65-percent capac i ty factor , thi s nucl ear capac i ty produces 
about 280 mi l l i on MWh per year . Therefore , i f ,  for examp l e ,  a tax of  1 . 0 
mi l l / kWh ( 1$/MWh ) were l ev i ed on  a l l e l ectri c i ty generated by nuc l e�r power , 
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th i s  tax wou l d yi e l d  about $280 mi l l i on per year . Thi s revenue cou l d prov i de 
funds for TMI c l eanup .  

3 . 3 Vo l untary C ontri buti ons from Other Uti l i ti es 

At present , there are no known p l ans to prov i de a mechani sm for contri buti o n s  
to be made by other uti l i ti es to the TMI owners to he l p  c l ean u p  TMI - 2 .  
Moreover , i t  i s  n o t  c l ear that such ass i stance ( i f  not part o f  some pre­
estab l i s hed mutua l l y  deve l oped scheme l i ke NEI L� ) cou l d be j usti f i ed to the 
state uti l i ty comm i s s i ons i nvo l ved as al l owab l e expenses to ratepayers . 

Poss i b l y  the charter for the i ns urance programs , once the programs become 
ful l y  estab l i s hed , cou l d be expanded to i nc l ude ass i stance for c l eanup ope ra­
ti ons after an acc i dent . On  the other hand , a vo l untary program of  fundi ng  
ass i stance among uti l i ti es wi th nucl ear power p l ants may face some of the 
prob l ems outl i ned i n  Secti on 3 . 1 above wi th respect to an i nvo l u ntary , Fede r a l ly 
mandated program . 

Uti l i ti es presentl y  contri bute vo l untari l y  to the E l ectri c Power Research 
I n sti tute ( EPRI ) , wh i ch conducts a broad program of research and deve l opment 
i n  techno l ogi es for  e l ectri c power , i nc l udi ng funds be i ng prov i ded for TMI - 2  
post-acc i dent exam i nati ons ( see Secti on 3 . 5 on  the four-party agreement , 
NRC/DOE/EPRI/GPU ) .  However ,  EPRI  funds , by i ts charter , are not meant for u s e  
i n  s i tuati ons  l i ke TMI c l eanup . 

A l so , personnel  coul d be made avai l ab l e from other uti l i ti es or from nuc l ear  
supp l i ers to  ass i st i n  c l eanup ; thi s wou l d  gi ve them val uab l e  experi ence , n o t  
otherwi se  obtai nab l e ,  wh i ch mi ght b e  usefu l i n  future decommi s s i on i ng efforts 
(even for undamaged reactors ) or i n  the des i gn of future reactors . However ;  
s uch as s i stance probab l y  wou l d  not substanti al l y  reduce the cost of  c l eanup . 

3 . 4 I ndi rect Tax Ass i stance 

Pennsyl van i a  i mposes a 4 . 5-percent tax on  the gross rece i pts of Pennsyl van i a 
uti l i ti es and a 6-percent tax on the uti l i ti es •  sal es  to commerc i al and i ndus­
tri al customers . As a resu l t of the TMI - 2  acc i dent , GPU revenues rose 
unexpectedl y  (because of more expens i ve rep l acement power) , and state tax 
revenues a l so i ncreased . · State l egi s l ati on  cou l d be enacted that wou l d  remove  
sal es and gross-rece i pts taxes from such  i ncreased uti l i ty reven ues duri ng 
extraordi nary peri ods of thi s type . I n  the present i nstance the staff est i mates�* 
that i f  o i l i s  used to  generate rep l acement power for  TMI- 1  and  - 2 , thi s 

*The nucl ear i ndustry • s i nsurance poo l (Nucl ear E l ectri c I nsurance L i mi ted -
1 1 NE I L11 ) i s  be i ng estab l i s hed to he l p  cover the cost of rep l acement power 
requi red as a resu l t of a nucl ear. acci dent .  As reported i n  Ener9Y Dai ly  
(August 26 , 1 980 ) , the  Ameri can Pub l i c  Power Associ ati on  (APPA) 1 s  deve l op­
i ng a second i nsurance program of a s i mi l ar nature . 

��Based on  a spl i t  of 10 percent , 40 percent and 50 percent for Pene l ec ,  Met- Ed , 
and Jersey Central , respecti vel y ;  1700 MWe , capac i ty factor o f  0 . 65 ,  d i ffer­
enti al  between rep l acement fuel cost and nucl ear fuel cost of 40 mi l l s/kWh fbr 
o i l and 10 mi l l s/kWh for coal . Thi s sp l i t  ( 10/40/50)  rep resents the need for 
rep l acement power among the three compan i es , rather than the i r owners h i p  s hares 
of TMI . 
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i ncremental tax wou l d amount to about $17 mi l l i on per year .  If  coal  i s  the  
rep l acement energy , the  i ncremental tax wou l d be about $4  mi l l i on for  Met- Ed 
and Pene l ec .  

I n  New Jersey , a l l revenues ( i nc l udi ng energy- adj ustment-charge revenues ) from 
the sal e to u l t i mate customers are subject to a 14 . 5-percent gross- rece i pts 
tax . Thi s amounts to about $27 mi l l i on per year i f  o i l i s  the rep l acement 
fue l for TMI - 1  and -2 , and about $7 mi l l i on i f  coal i s  the rep l acement fue l . 
The state cou l d enact l egi s l ati on_ to e l i mi nate thi s tax o n  TMI rep l aceme nt 
energy . 

Wh i l e  these amounts coul d obvi ous ly  not contri bute s i gn i f i canctl y  to c l eanup 
funds , reducti on  of thi s tax wou l d ,  i n  effect , gi ve the state uti l i ty comm i s­
s i ons more f l exi b i l i ty i n  setti ng rates ( i . e . , the  state uti l i ty commi s s i ons  
cou l d l et the  uti l i ty retai n part or a l l of  the  tax savi ngs by not  permi tti ng 
the savi ngs to be pas sed through to the ratepayers , thus i mprov i ng the utf l i ty • s 
cas h fl ow} . A l ternate l y , state uti l i ty commi s s i ons cou l d remove revenue 
requi rements o n  the uti l i ti es to cover these taxes and . thereby ease some of  
the  burden on the  ratepayers . 

3 . 5 Research and Deve l opment Fundi ng 

To ach i eve common goa l s f A  TMI - 2  data gatheri ng , a four-party ( NRC , DOE , EPRI , 
and GPU)  coordi nati on agreement , s i gned on March 26 , 1980 , has been i mp l emented . 
Al though not an 1 1 a l ternatf ve1 1  to porti ons of funds for GPU c l eanup act i v i t i es 
( no funds are prov i ded under th i s agreement for c l eanup operat i ons } , the 
agreement does enab l e fundi ng for cri ti cal data gatheri ng operati ons  duri ng 
c l eanup , wh i ch otherwi se wou l d  l i ke l y  be l ost to the nuc l ear commun i ty .  

Pri nc i pal  fundi ng for the effort wi l l  b e  prov i ded by DOE ; a s  of  t h e  e n d  of  FY 
80 , DOE had spent about $3 . 5 mi l l i on i n  staffi ng up the s i te offi ce and i n  
i n i ti a l data gatheri ng.  EPRI  i s  cons i deri ng expendi tures of  $6 . 5  mi l l i on for 
i ts sponsored efforts , schedu l ed to take several  years , and the NRC had expended 
about $150 , 000 i n  data gatheri ng efforts as of the end of  FV 80 . 

A compl ete ly  di fferent ki nd of research  and deve l opment program cou l d evo l ve .  
DOE cou l d take over TMI - 2  (through purchase or l ease}  and use  i t  as a l ong- term 
research fac i l i ty .  Several areas cou l d be i nvesti gated , s uch  as the performance 
of materi al s ,  i nstruments , and contro l s under acc i dent and post- acc i dent 
condi ti ons ; c l eanup methods ; and the effects of the acc i dent on  the fue l , to 
name some major ones . The fi nanc i ng of the c l eanup wou l d  be part of  the 
fundi ng for the research and devel opment effort .  The present owners wou l d ,  of  
course , have to adj ust thei r future generati on  capac i ty to rep l ace the power 
that had been p l anned to be avai l ab l e  from TMI - 2 . 

3 . 6 Restart of TMI - 1  

Probab l y  the most s i gn i f i cant step toward f i nanc i a l rehab i l i tati on  of  the 
uti l i ty compani es wou l d  be the restart of TMI - 1  and the i nc l u s i on of the u n i t 
i n  the rate base .  Restart of TMI - 1  i s  the  subj ect of an adj ud i catory heari ng , 
wh i ch i s  j ust now getti ng under way . The restart of TMI - 1  wou l d  reduce the  
amount of rep l acement power needed , thereby reduc i ng di rectl y  the cost o f  
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e l ectri c i ty to the ratepayers and i mprovi ng the uti l i ty • s cashf l ow pos i ti on 
and i ts ab i l i ty to obtai n l ong- term fi nanci ng for the c l eanup of TMI - 2 .  The 
savi ngs to the ratepayers in fue l cost wou l d  be· on the order of  $200 mi l l i on 
per year i f  o i l i s  the rep l acement fue l , and $50 mi l l i on per year i f  coal i s  
the rep l acement  fue l . The i nc l us i on of the un i t i n  the rate base wou l d permi t 
the uti l i ti es to recover fi xed operati on and mai ntenance costs and i nterest  
charges on the  nucl ear fue l of about $26  mi l l i on and  f i xed cost  on i nvestment 
i n  TMI - 1  of about $70 mi l l i on per year .  
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4 . 0 RECOMMENDATIONS 

( 1 ) The NRC shou l d encourage the Executi ve branch to i n i ti ate di scuss i on s  among 
state and Federa l agenci es and representati ves of the fi nanc i al  commun i ty 
wi th regard to the fi nanc i al abi l i ty of Met- Ed to conti nue c l eanup . D i rect 
and frank  consu l tati ons among these parti es wou l d  seem far preferab l e  to 
i ndi rect  communi cati ons i n  heari ng orders or i n  the exchange of correspond­
ence . Such di scus s i ons woul d  undoubtedl y  di sc l ose common goal s i n  the 
pub l i c  i nterest and wou l d suggest methods for worki ng together toward these 
goa l s .  These di scus s i ons shou l d al so be he l pful  i n  defi n i ng what each  
organ i zati on i s  tryi ng to  accompl i s h ,  what it  i s  i nd i fferent to , and  what 
i t  i s  wi l l i ng to accept as a resu l t of a des i red acti on .  The publ i c • s 
i nterest i s  not served i f  each party cons i ders on ly  i ts spec i fi c i nterests 
to the exc l us i on of any other duti es or concerns . 

( 2 )  NRC s hou l d parti c i pate act i ve l y  wi th whatever organ i zati ons are gi v e n  the 
authori ty to conduct further analyses of fi nanc i ng a l ternati ves for TMI 
c l eanup . 

( 3 )  The NRC staff shou l d  conti nue , uti l i z i ng the Federal Energy Regul atory 
Commi s s i on , to mon i tor GPU c l ose l y  for i ts overa l l f i nanc i a l heal th  and 
i ts cashf l ow pos i t i on throughout the c l eanup process . GPU , Met- Ed , and 
other TMI  l i censees s hou l d be  requ i red to  submi t to the NRC staff a 
quarterly  status report of the i r f i nanc i a l condi t i on , i nc l udi ng the i r 
asses sment of s i tuat i ons and pendi ng rate heari ngs that cou l d have a n  i mpact 
on the compan i es • ab i l i ty to conti nue c l eanup . The Commi ss i on shou l d be 
appri sed by the staff at l east quarterly of the overal l f i nanc i a l c ondi t i o n  
o f  G P U  and shou l d b e  i nformed i mmedi ate ly  i f  i t  appears l i ke ly  that GPU 
wi l l  not be ab l e  to meet i ts c l eanup obl i gati ons . Th i s wou l d prov i de as 
early  a warn i ng as poss i b l e  so that NRC cou l d al ert the Executi ve b ranch  
and  Congress  of s i tuati ons that mi ght cal l for  another party to  be prepared 
to take over c l eanup i f  necessary .  The Federal Energy Regu l atory Comm i s• 
s i on ( and poss i b l y  the Securi ti es  and Exchange Comm i s s i on ) shou l d be 
requested to peri odi cal l y  adv i se the NRC on  the fi nanc i al ab i l i ty of GPU 
to conti nue c l eanup . 

(4) I nformati on  on al l d i screte stages of the c l eanup process ,  i nc l udi ng re­
qui red manpower , t im i ng , and cost , s hou l d be updated peri odi cal l y  by the 
l i censee so that the NRC wi l l  be abl e to determi ne whether a parti c u l ar 
c l eanup step can be s uspended or must conti nue i f  i t  becomes neces s a ry to 
revoke the current l i censes and transfer the respons i b i l i ty of the l i cense  
to  another party .  

( 5 )  Procedures for transferri ng l i cense respons i b i l i t i es s houl d be  i denti f i ed .  
The Commi s s i on s hou l d cons i der ru l emaki ng to  deve l op more detai l ed p roce­
dures for carryi ng out i ts respons i b i l i t i es under Secti on 184 , 186a , and 
188 of the Act . In addi ti on , a standby Commi s s i on order mi ght be p repared 
prov i di ng for transfer of l i cense respons i b i l i ty ,  to take effect i mmedi ate l y  
i f  the l i censee were to go bankrupt . 

( 6 )  A more comprehens i ve rev i ew s hou l d be made of techn i ca l  and management 
ski l l s  avai l ab l e wi thi n the NRC staff to deve l op an i nventory of N RC per­
sonnel  that cou l d pos s i b ly  be used , i f  i t  became neces sary for the NRC , 
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as an i nteri m caretaki ng measure , to manage the c l eanup i n  the event o f  
defau l t . I nd i v i dual s wi th necessary ski l l s  i n  heal th phys i cs ;  chemi c a l  
process i ng ;  chemi stry ;  radi oacti ve-waste treatment , handl i ng ,  and sto rage 
systems ; reactor operati ons ; and reactor management shou l d be i denti f i ed .  
S u c h  rev i ew shoul d i nc l ude a statement of the staff members ' present duti es 
and an apprai sal  of  the hea l th and safety i mpact of the i r bei ng di verted 
from the i r present duti es  to manage c l eanup acti v i ti es at TMI - 2 .  I n  
addi ti on , the Commi s s i on  shou l d consi der recommendi ng that DOE conduct a 
s i mi l ar revi ew of the s ki l l s  of  i ts staff and the staffs of i ts operat i ng 
contractors at i ts ci vi 1 i an nati on  a 1 1 aboratori es . 

(7 )  NRC shou l d cons i der recommendi ng to the Executi ve branch that an appropri ­
ate Federal agency---preferab l y  an agency s uch as DOE , that has a broad 
resource capabi l i ty--- seek a conti ngency authori zat ion  from Congress  to 
be used i n  the event of unexpectedl y  rapi d Met- Ed/GPU defau l t .  
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APPENDI X  A 

TMI CLEANUP P LANS AND COST ESTIMATE 

1 . 0 ACCI DENT BACKG ROUND AND PRESENT STATE OF C LEANUP 

On  March 28 , 1 979 ,  Three Mi l e  I s l and Uni t 2 ,  a 177- fue l - assemb l y , press uri zed­
water reactor , des i gned by Babcoc k  and Wi l cox and operated by Metropo l i tan  
Edi son , experi enced a l oss- of-mai n- feedwater trans i ent whi c h  l ed to  a l os s- of­
coo l ant acc i dent , uncoveri ng of the core , and subsequent core damage . ( Detai l ed 
descri pti ons of the acc i dent sequence can be found i n  a n umber of  reports . 
See references 1 ,  2 ,  and 3 . )  The acc i dent l eft the p l ant wi th a heavi l y  
damaged reactor core ; extens i ve radi oacti ve contami nati on  i n  the reactor 
cool ant system and contai nment bui l di ng ;  l arge amounts of l i qu i d ,  so l i d ,  and 
gaseous radi oact i ve waste to be e i ther processed or di sposed of ; and radi o­
acti ve contami nati o n  i n  the fuel handl i ng and auxi l i ary bu i l di ngs . 

Soon after the i n i ti a l phases of the acc i dent , attenti on turned to the c l eanup 
of the s i gn i fi cant amount of water wh i ch had been rad i oacti ve l y  contami nated .  
I t  was rea l i zed duri ng the ear ly  p l anni ng stages after the  acc i dent that 
addi ti onal  l i qu i d-storage capac i ty wou l d  be requi red .  Space was avai l ab l e i n  
the un i t  2 fue l poo l for 6 storage tanks wi th a comb i ned vo l ume of  1 1 0 , 000 
gal l on s .  A system cal l ed EP I COR- I I  was des i gned and constructed t o  decontami ­
nate the water accumu l ated i n  the tanks i n  the uni t 2 fue l handl i ng and 
auxi l i ary bu i l d i ngs . 

An envi ronmental asses sment ( EA)  was prepared by the staff and i ss ued for 
pub l i c  comment on  August 20 , -1979 regardi ng the use of  E P I CO R- I I  for the 
proces s i ng of contami nated auxi l i ary- bui l di ng water .  A rev i sed EA was i ss ued 
on October 3 , 1979 , and the Commi s s i on s ubsequentl y approved the use of 
EP ICOR- 1 1 .  D i spos i ti on of the processed water i s  addressed i n  the draft 
Programmati c  Envi ronmental Impact Statement ( PE l S )  prepared by the staff , and 
a deci s i on wi l l  be made fo l l owi ng pub l i c  comment on and comp l eti on of  the 
f i nal PE l S .  

A s  o f  the date of thi s report , c l eanup and decontami nati on  o f  the auxi l i ary 
bui l di ng i s  nearl y comp l ete , i nc l udi ng process i ng of the contami nated water .  
The purge o f  the contai nment- bu i l di ng atmosphere was comp l eted J u l y  11 , 1980 , 
but actual contai nment-bu i l di ng c l eanup and fue l removal  have not been s tarted . 
Personne l have made two bri ef entri es i nto the contai nment bui l di ng to co l l ect 
data and conduct radi ati on surveys i n  preparati on for contai nment  c l eanup and 
fue l removal . E ngi neer i ng and p l ann i ng for fac i l i ti es necessary for c l eanup 
have been i n  progres s  for the past year . 

2 . 0 C LEANUP MI LESTONES AND SCHEDULE 

The recently re l eased General Pub l i c  Uti l i ti es  (GPU) TMI-2  Recovery Program 
Esti mate ( Ref .  4) descri bes the cri t i cal path sequence for current c l eanup 
p l ann i ng as fo l l ows : 
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( 1 )  proce s s i ng and removal of contami nated water i n  the basement of the 
contai nment bui l di ng 

( 2 )  gross  decontami nati on of  the upper l evel s of contai nment to a l l ow removal  
of the reactor upper head 

( 3 )  p l anni ng for and subsequentl y remov i ng the reactor-ves se l  head 

(4) detai l ed exami nati on of  the reactor core and i ts u l t i mate removal 

(5) chemi cal c l ean i ng of the reactor pressure vessel  and pri mary system 

(6 )  comp l eti on  of contai nment-bui l di ng decontami nati on 

Key c l eanup m i l estones from thi s sequence are : 

(1 )  i n i ti ati on  of  process i ng of contai nment s ump water 

( 2 )  comp l eti on  of  contai nment sump-water process i ng 

( 3 )  comp l eti on  of  c l eanup of  the auxi l i ary and fue l 
handl i ng bu i l di ngs 

(4) i n i ti ati on of  contai nment decontami nati on 

( 5 )  removal of the reactor- vesse l  head 

(6 )  removal of the reactor fue l 

( 7 )  comp l et i o n  of contai nment decontami nati on 

March 1981 

October 1981 

December 1981 

January 1982 

J une 1982 

Apri l 1983 

December 1983 

References 4 and 5 contai n a more detai l ed c l eanup . schedu l e and descri pti o n  of  
the vari ous phases of the c l eanup . I t  s hou l d be noted , however , that these 
schedu l i ng esti mates wi l l  be revi sed as c l eanup progresses . 

3 . 0 COST OF  C LEANUP 

The cost esti mates i n  th i s Appendix  were taken  from reference 4 and depend o n  
certai n ass umpti ons and qual i fi cati ons . Most i mportant among  these are the 
ass umpti ons that the schedu l e mi l estones are met , that the c urrent techn i ca l  
understandi ng of the  s i tuat i o n  i ns i de contai nment and  the  reactor pri mary 
system i s  mi n i mal , and that uncertai nti es associ ated wi th waste di sposal  
exi st.  
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* 

** 

Summary of C l eanup Costs ($ mi l l i ons ) * 

1979 costs not charged to expense 

C l eanup and restorat ion  

1980 to  1985 wi thout escal ati on 
1-yr extens i on i n  schedu l e  
Escal ati on ( :  8%/yr) 
Rep l acement fue l core 
A l l owance for construct i o n  on fuel core 

Operati on and mai ntenance costs charged to expense 

1979 and 1980 
1981 to 1985 

$ 95 

690** 
50 

140 
70** 
13 

17 
75 

Total $1150 

TMI-2 c l eanup and restorati on costs used i n  GPU presentat i o n  to NRC (8/14/80 ) .  

These components make up the $760 mi l l i on fi gure that has appeared i n  the 
press . 

The above costs i nc l ude about $500 mi l l i on for c l eanup and $260 m i l l i on for 
restorati on to a "pre-acc i dent operati ng condi t i on , "  i nc l udi ng a new fue l 
core . Esti mates for schedu l e  extens i on ,  escal ati on , operati on and mai ntenance 
costs , and a l l owance for constructi on  on the fuel core rai s e  the total cost to 
$1150 mi l l i on .  The i ncreases of $400 mi l l i on over pre l i mi nary esti mates (made 
about 1 year ago ) are attri buted to h i gher esti mates for many of the ori gi na l 
tas ks , as we l l  as the i ncreased costs assoc i ated wi th a l onger ti me schedu l e .  
A dec i s i on by the l i censee to propose restorati on  to operati on  or  decommi s­
s i oni ng must awai t detai l ed i nspecti on  of the major p l ant components . 
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APPENDIX  B 

F I NANCIAL  IMPLICATIONS OF THE ACCIDENT AT TMI-2  

1 . 0 I NTRODUCTION  

General Pub l i c  Uti l i ti es (GPU ) i s  a hol di ng company for Metropo l i tan Edi son 
Co . (Met- Ed ) , Pennsyl van i a  E l ectri c Co . ( Pene l ec ) , and Jersey Central Power 
and Li ght Co . ( Jersey Central ) .  GPU owns a l l the common stock of the s ub­
s i di ari es . The costs of c l eanup fo l l owi ng the acc i dent at Three Mi l e  I s l and 
Uni t 2 i mpact a l l three s ubs i di ari es because  they are j o i nt owners of TMI-2 , 
as wel l as TMI - 1 .  

The acc i dent a t  TMI-2  had severe fi nanc i al consequences for each o f  the three 
subs i di ari es  and for GPU because of the addit i onal cost of repl acement power 
( not recovered by rate i ncreases unti l June 1 ,  1980 ) , together wi th the removal 
of TMI -1  from the rate base i n  May 1980 . 

Purchase of rep l acement power was a major factor i n  creati ng the uti l i t i es • 
need to borrow heav i l y .  Th i s  borrowi ng was pri nc i pa l l y  s hort-term. GPU and 
each of the three subs i di ari es  jo i ntly  entered i nto a revo l v i ng credi t agreement 
( RCA) wi th a consorti um of 43 banks , 2 of wh i ch (Chemi cal Bank and C i ti ban k) 
are acti ng as agent and co-agent for the consorti um. The RCA was fi nal i zed 
June 15 , 1979 , and i ts terms essenti al l y  prec l ude any other source of f i nanc i ng ,  
i nc l udi ng the sal e of property by any of the four borrowers . Among other 
condi ti ons , no new debt created by the borrowers can have a securtty pl_edge_ 
that takes  pri ori ty over the RCA . - L im i ts are p l aced on the maxi mum amount 
each may borrow. 

The PAPUC order of May 23 , 1980 al l owed Met- Ed and Penel ec to recover the 
costs of rep l acement power for the peri od June 1 to the end of 1980 . I n  
addi ti on , the May 23rd order al l owed Met- Ed to col l ect deferred energy costs 
of $84 . 6 mi l l i on and Pene l ec to col l ect deferred energy costs of $7 . 8  m i l l i on 
over the next 18 months . (Deferred energy costs refer to energy costs i nc u rred 
by these compan i es but not charged to the i r customers before the May 23rd 
order .  By the same orde r ,  TMI - 1  was removed from the rate base because the 
Commi s s i on found it was not 1 1 used and usefu l 1 1 at , th i s ti me . ) Wi th regard to 
energy costs , these two compan i es now appear to be i n  a more stab l e cashfl ow 
pos i ti on .  On  May 15 , 1980 , the New Jersey Board of Publ i c  Uti l i ti es ( NJBPU ) 
al l owed Jersey Central an i nteri m rate i nc rease of $60 mi l l i on .  Thi s i ncrease 
countered a then- i mm i nent threat to  Jersey Centra l 1 s  fi nanc i al stabi l i ty .  
Whether th i s  i ncrease wi l l  al l ow Jersey Central suffi c i ent stabi l i ty to con­
ti nue supp l yi ng serv i ce i s  subject to further i nvesti gati on by the NJBPU . 

Each of the arrangements for generati ng cash f l ow i s  condi t i onal . I t  was 
spec i fi cal ly  noted by the PAPUC that an al l owance for fue l - cost  recovery i s  
not a 1 1 b l an k check on customers , 11 but rather that the compani es  must demon­
strate prudent management i n  i ncurri ng energy costs . The rate approval by the 
NJBPU i s  i nter im  and i s  s ubject to refund dependi ng on  f i nal  Board f i ndi ngs . 
At the same t ime , the RCA ca l l s  for i mmedi ate revi ew and pos s i b l e cance l l ati o n  
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of the agreement , i nc l udi ng an  i mmedi ate demand for fu l l payment of the bal ance , 
i f  current cond i ti ons  worsen for the borrowers . 

GPU and each of  the subs i di ar i es are , therefore , essenti a l l y  comp l ete l y  depen­
dent on  the conti nued fi nanc i a l stab i l i ty of each of t�e other three . The 
f i nanc i al fai l ure of one wou l d  a l most certai n l y  p l ace the RCA i n  jeopardy .  
Thi s ,  i n  turn , wou l d  end short- term fi nanc i ng---the on ly  type of  fi nanc i ng 
current ly  avai l ab l e from outs i de sources-- - for each borrower .  

2 . 0 F I NANCIAL EFFECT OF THE TMI - 2  ACC IDENT ON G P U  AND ITS SUBSI D IARI ES 

The conso l i dated preacci dent f i nanc i a l  condi ti on of the GPU system was sound , 
a l though the fi nanc i al soundnes s  of  each of the three compani es d i ffered . An 
offi c i a l of the Securi ti es and Exchange Comm i ss i on ( SEC ) testi fi ed before 
Senate subcommi ttee heari ngs ( Ref .  1 )  and before the NJBPU that , pri or to the 
TMI - 2  acc i dent , the GPU compan i es were sound ly  cap i tal i zed .  Duri ng recent 
PAPUC heari ngs , wi tnesses from a management cons u l ti ng fi rm engaged by the 
PAPUC to conduct a management audi t of the GPU compani es stated that , pri or  to 
the acc i dent , GPU was prudentl y cap i tal i zed and i ts f i nanc i al  pos i ti on was 
strong and i mprov i ng . 

GPU 1 s fi nanc i al  statements s how that a steadi l y  i mprov i ng earni ngs p i cture 
exi sted , and i ncreases i n  the GPU common stock di v i dend were pai d i n  1977 and 
1978 ( Ref .  2 ) . I n  sp i te of s l i ghtly reduced earn i ngs i n  1978 , GPU i ncreased 
di v i dends somewhat to i mprove i ts attracti veness to i nvestors . GPU 1 s common 
stock was sel l i ng for $18- 7/8 per s hare on the New York Stock  Exchange , and 
i ts bond and preferred stock rati ngs were wi thi n i ndustry norms . The $750 
mi l l i on i nvestment i n  TMI-2  was comp l eted , and the un i t was p l aced i nto com­
merc i a l  serv i ce on December 30 , 1978 . State uti l i ty commi s s i on approval s  to 
a l l ow the TMI-2  costs i n  the compan i es • base rates were expected soon and 
wou l d  further i mprove the earn i ngs p i cture . 

However , rate adjustments l agged costs i n  one i nstance . The cas hf l ow reduc­
ti on wh i ch resu l ted i n  a deferred energy bal ance began wi th the coal stri ke of  
1977-1978 . Met- Ed and Pene l ec had $46 mi l l i on i n  thei r deferred energy account 
on December 31 , 1978 . In i ts order of J une 19 , 1979 , the PAPUC a l l owed Met- Ed 
and Pene l ec to col l ect about $11 m i l l i on of these costs per year (wh i ch  wou l d  
requi re more than 4 years for recoveri ng the $46 mi l l i on ) . I n  1979 , the NJBPU 
was al l owi ng Jersey Central  to col l ect $2 . 3 mi l l i on per year to recover a 
deferred energy bal ance of $52 m i l l i on ( Ref .  2 ) . (Thi s rate wou l d  requi re a 
far greater peri od for cost recovery . ) 

The TMI - 2  acci dent and subsequent regul atory acti ons worsened the compan i e s • 
fi nanc i a l  pos i ti on .  The commerc i al phase- i n  of TMI - 2  on December  30 , 1978 
offset the l oss  of generati ng capac i ty expected from the refue l i ng s hutdown of 
TMI-1  i n  early January 1979 . Th i s  not o n l y  l eft GPU 1 s generati ng  capac i ty 
re l at ive ly  unchanged duri ng the f i rst quarter of 1979 , but a l s o  portended 
i ncreased earn i ngs as the NJBPU and PAPUC took  steps to i nc l ude the TMI - 2  
costs i n  the compan i es • base rates . However ,  the March 28 , 1979 acc i dent at 
TMI-2  and the conti nued regu l atory shutdown of TMI - 1  res u l ted i n  seri ous 
adverse changes to GPU 1 s fi nanc i al condi ti o n .  Pri mari ly , these  c hanges l owered 
cas h f l ow ,  earni ngs posture , and i nterest coverage , whi ch , i n  turn , l i mi ted 
the fi nanci ng abi l i ty of the compan i e s .  The acti ons of the vari ous regu l atory 
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agenc i es fo l l owi ng  the acc i dent al so  i nfl uenced the fi nanc i al  s tatus of the 
compan i es . 

The s ubstanti a l  reducti on i n  GPU 1 s cash f l ow and the i ncrease i n  i ts s hort­
term debt have come pri nc i pal l y  from the need to buy the l arge quanti ti es of  
h i gher cost rep l acement power requ i red as a res u l t of the l oss  of the  TMI 
un i ts .  Immedi ate l y  after the acc i dent , GPU mai ntai ned conti nuous and re l i ab l e 
serv i ce to i ts customers by purchas i ng rep l acement power through GPU 1 s  ti es  to 
the Pennsyl van i a- New Jersey-Maryl and ( PJM) I nterconnecti o n .  Subsequentl y ,  
s uppl i es were a l s o  obtai ned from other uti l i ty compan i es under l ong- or s ho rt­
term contracts . Th i s i ncremental rep l acement power cost far more than the 
i ncremental revenue the compan i es were recoveri ng through thei r rates . The 
bas i c  cause for the cost i ncrease was the di fferenti a l  between the cost of 
nuc l ear fuel and the cost of coal and oi l .  The cost of nuc l ear fue l for the 
TMI uni ts i n  1979 was expected to be about 4 mi l l s  per kWh .  I n  contrast , coa l  
costs are about 15 mi l l s  per kWh , and oi l costs about 46  mi l l s  per  kWh . 

Wi thi n a few months after the acc i dent , the compani es arranged to purchase 
power from coal - based generati on  outs i de the PJM power pool ; as a resu l t 
repl acement power cost $45 mi l l i on l es s  i n  1979 than i t  wou l d have i f  al l 
repl acement power had been purchased through PJM . Even wi th th i s  savi ngs , t h e  
compan i es • net power purchases and power-poo l i nterchanges for 1979 i ncreased 
to  about $258 mi l l i on ,  or more than doub l e the  amount for 1978 . Recovery o f  
fuel costs for 1980 i s  expected t o  be about $100 mi l l i on ( Ref .  3 ) . These 
costs are based on the cost of rep l acement power comi ng pri mari l y  from coa l ­
f i red p l ants . The l arge quanti ty of power purchased , i n  combi nati on  wi th the 
substanti al ly  h i gher amounts of costs that were not recovered , resu l ted i n  a 
severe strai n on the cash fl ow pos i ti on of the compani e s .  

A l though the cost o f  rep l acement power has been the s i ng l e l argest cas hfl ow 
effect of the acc i dent on GPU f i nances , other unanti ci pated cash demands were 
tri ggered by the acc i dent.  Extens i ve c l eanup costs at TMI-2  have a l ready been  
i ncurred by the compani es . As of the date thi s report was wri tte n , about $165 
mi l l i on had been  spent for c l eanup . S i gni fi cant porti ons of the  c l eanup 
expenses have not been covered by i ns urance . Further , because of i nsurance 
c l aim  procedures there i s  a de l ay i n  recoveri ng costs from the i nsurers . Thi s 
means that s uch  amounts must be borrowed unti l the i nsurance funds are rece i ve d .  
Safety- rel ated changes for TMI - 1  have al so requi red cash resources whi c h  are 
not covered by i nsurance proceeds and are not recovered i n  current rate 
schedu l es .  Thi s ,  too , means more borrowi ng.  

GPU 1 s present cash resources are dependent on two external constrai nts--­
avai l abi l i ty of bank borrowi ng and  revenues set through rate regu l ati on-- ­
matters over wh i ch the uti l i ty has l i ttl e contro l . Un l i ke many bus i nesses  
that can i mmedi ate l y  refl ect producti on  costs and a profi t margi n when the 
product f s  so l d ,  e l ectri c uti l i ti es can i ncrease thei r rates only upon approva l  
by the appropri ate uti l i ty commi s s i o� .  Uti l i ty- rate- i ncrease a l l owances are 
general l y  preceded by a regu l atory ti me l ag that de l ays recovery of  curren t  
costs . Because GPU was not abl e to recoup the h i gher costs of  purchased p ower 
i mmedi ately  through h i gher rates , the compani es made up thi s cas h defi c i t by 
fi rst borrowi ng from ban ks , then i ssu i ng bonds , and l ater by more bank borrowi n g . 
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3 . 0 POST-ACC I DENT FINANCING 

3 . 1 The Revo l v i ng Cred i t  Agreement 

On June 15 , 1979 , GPU offi c i a l s negoti ated the revo l vi ng cred i t  agreemen t  
( RCA) wi th a consorti um of banks t o  prov i de a maxi mum of $412 mi l l i on o f  
s hort- term borrowi ng for the GPU system . These funds were to f i nance the 
unrecovered cost of purchased rep l acement power and other current cash ob l i ­
gati ons  not met through revenues . These  short-term RCA borrowi ngs a l l owed the 
compan i es to pay for the power necessary to conti nue prov i d i ng servi ce to 
customers and to avo i d  i nso l vency .  

The banks have s e t  a n  i nterim credi t l i m i t  of  $292 m i l l i on .  As  of May 31 , 
1980 , the outstand i ng borrowi ng under the RCA for each of  the compan i es and 
thei r respecti ve sub l i mi ts were : GPU - $50 m i l l i on borrowed , $75 m i l l i on 
l i m i t ;  Jersey Central  - $133 m i l l i on borrowed , $139 m i l l i on l i m i t ;  Met- Ed 
-$99* m i l l i on borrowed , $105 m i l l i on l i m i t ;  and Pene l ec - no borrowi ng , $ 116 
m i l l i on l i m i t .  Th i s  total s $282 mi l l i on o.f borrowi ng ( Ref .  3 ) .  

3 . 2  Other F i hanci ng 

To reduce the rap i d ly  i ncreas i ng amount of  borrowi ng out�tand i ng under the RCA 
duri ng the i n i t i a l  months after the acc i dent and to prov i de needed worki n g  
cap i tal , on  J une 28 , 1979 , Jersey Central and Pene l ec each pri vate l y  p l aced 
$50 m i l l i on of  l ong- term ( 20-year) fi rst-mortgage bonds . To meet the i mpend i ng 
requi red redempti on of maturi ng bonds and further reduce borrowi ngs under the 
RCA , Jersey Central  pri vate ly p l aced an addi ti onal  $41 . 5 m i l l i o n  of f i rst­
mortgage bonds on October 22 , 1979 . Under the RCA and the bond-purchase 
agreements , the amounts outstandi ng may be cal l ed by the l enders i f  any materi al  
and adverse change i n  c i rcumstances occurs . (A  s ummary of  the  rate i ncrease s  
authori zed to date may b e  found i n  the G P U  System Cash and Earn i ngs Report . ) 

4 . 0 ACTIONS TO RELI EVE PRESSURE ON CASH DEMAND 

In addi t i on to efforts to m i n i mi ze the costs of  purchased power , GPU and i ts 
operati ng compan i es have taken a number of acti ons s i nce the acc i dent wh i ch 
are des i gned to reduce expend i tures , conserve the i r  avai l ab l e  f i nan'c i a l 
resources , and m i n i mi ze the i mpact of  the acc i dent on  cons umers . Some o f  the 
maj or acti ons taken  i nc l ude 

o GPU s uspended work on  two of i ts major constructi on programs , an 1120-MW 
nuc l ear p l ant at Forked R i ve r ,  New Jersey and a 625-MW coa l - fi red p l ant 
at the Seward Stati on near Johnstown , Pennsy l van i a .  

o GPU ' s  formerly projected construct i on budget for 1979 was $455 m i 1 1 i on ,  
but i t  was reduced to $351 mi l l i on i n  actua l expend i tures , a savi ngs o f  
$104 .mi l l i on .  

o Cap i ta l  expendi tures for 1980 are now esti mated to be about $200 m i l l i on .  

o Some routi ne mai ntenance work has a l so bee'n de l ayed , p_ri nc i pal ly  to h e l p  
a l l evi ate current cash shortages . However , some of these del�ys , s uc h  as 

*I nc l udes $13 mi l l i on of fi rst-mortgage bonds i s s ued and outstandi ng . 
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tree tri mmi ng and other power- l i ne mai ntenance , are on ly  stop-gap meas ures 
because these functi ons must be done to mai ntai n rel i ab l e servi ce .  

o Purs uant to State uti l i ty commi ss i on orders , the compani es recently 
i n i ti ated a l oad-conservati on program in  an effort to reduce projected 
demand and sal es of power .  

5 . 0 P ROJECTED F I NANCIAL CONDITIONS 

F i gures 5-1 through 5- 5 show the RCA l i mi t for each company , as wel l  as the 
GPU system total i n  rel ati on to the projected short-term debt through the end  
of 1981 . These fi gures are based on ass umpti ons regardi ng acti ons by the two 
uti l i ty commi ss i ons , as shown i n  Tabl e 5-1 .  The combi nati on of the assumed 
restart of TMI-1 wi th the esti mated rate rel i ef wi l l  al l ow Jersey Central to 
work down i ts short-term credi t over thi s peri od . These combi ned acti ons wi l l  
al so i ncrease earni ngs to the extent that Jersey Central expects to be abl e to 
i ssue $50 mi l l i on i n  bonds i n  July  1981 . Because of i ts better cash fl ow ,  
Penel ec wi l l  be s ubstanti al l y  bel ow i ts s hort-term borrowi ng cei l i ng duri ng 
thi s peri od.  Based on a mi d-1981 restart of  TMI- 1 ,  Pene l ec al so contemp l ates 
a sal e of $50 mi l l i on i n  bonds early i n  1981. Met- Ed , on  the other hand , wi l l  
have a conti nui ng probl em of s hort-term borrowi ng , even wi th a substanti a l  
reducti on  i n  the deferred energy bal ance . Other costs (pri mari l y  f ixed costs 
of TMI- 1 ,  whi ch cannot be covered by customer charges un l ess it  i s  restarted)  
wi l l  be a major factor i n  the short-term debt goi ng above the currently author­
i zed RCA l i mi t by March 1981 . The spec i fi c  i mmedi ate cause of the ri se i n  
Met- Ed 1 s  s hort-term debt i n  March 1981 i s  the annual payment of state and 
l ocal taxes whi ch are due i n  the spri ng ( see F i gure 5-4) . Met- Ed cannot i s s ue 
bonds duri ng the forecast peri od because i ts i nterest coverage i s  proj ected to 
be be l ow i ts mortgage-bond i ndenture requi rements . 

Note from Tabl e 5- 1 that Met- Ed has forecast that i t  wi l l  rece i ve $52 mi l l i on 
i n  rate i ncreases of the total of $73 mi l l i on i t  requested . Met- Ed al so has 
forecast that TMI-1  wi l l  restart July 1 ,  1981 . For Met- Ed to avoi d fi nanc i al 
di ffi cul ti es i n  the f i rst hal f of 1981 , events more favorabl e  than those be i ng 
forecast by GPU wi l l  have to occur .  Three such favorab l e  events woul d  be a 
h i gher rate adj ustment , an earl i er approval of TMI- 1  restart ( and earl i er 
pl acement i nto the rate base) , and the a l l owi ng of an i ncrease i n  i ts l i ne o f  
credi t .  

By the same token , the s i tuati on for Met- Ed coul d be worse than forecast (see  
Secti on 6 . 0  be l ow on  recent deve l opments ) .  It  i s  not l i ke ly  that addi t i onal 
short-term credi t wi l l  be made avai l ab l e to Met- Ed by the bank consorti um . I n  
a l etter to GPU dated May 15 , 1980 , Chemi cal Bank and C i ti bank urged that 
PAPUC take favorab l e  regul atory act ion  and other steps whi ch wou l d bri ng the 
uti l i ti es • earni ngs to a l evel  to support l ong-term fi nanc i ng .  Quoti ng from 
thi s l etter:  

I t  i s  the expectati on of the
. 

Banks that ME 1 s  I ndebtedness under the 
Credi t Agreement wi l l  not exceed the l evel s outl i ned i n  our pri or 
l etter.  In addi ti on , the Ban ks wi l l  careful l y  revi ew the fi nal 
order of the PAPUC and , i f  sti l l  confronted wi th a reducti on of base 
rate revenues , may consi der further l i mi ti ng avai l ab i l i ty to ME on a 
bas i s re l ated to the reducti on of ME 1 s  deferred energy costs account .  
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F i gure 5-3 Jersey Central : Forecasted s hort- term debt and deferred energy bal ance . 



200 

1 80 

1 60 
1'1 
I 
L 1 -4 0  
L 
I . 
0 1 20 
H 

aJ D 1 00 
I 0 \D L 

L 80 
A 
R 
5 60 

40 

20 

0 

R . C . A .  l.lftJt 

MAV JUL SEP HOU JAN ftAR f'IAV JUL SEP HOV 
' 

/------- - - - - - - 1 98 0 - - - - - - - - - - - - / - - - - - - - - - - - �- - - 1 98 1 - - - � - - - - - - - - - /  

F i gure 5-4 Met- Ed : Forecasted s hort- term debt and deferred energy bal ance . 



2 0 0  

1 8 0 

1 60 
" 
I 
L 1 4 0 
L 
I 
0 1 20 
H 

I» 
I 

D 1 00 ... 0 0 
L 
L 80 
A 
R 
5 60 

40 

20  

R . C . A .  L l ft i T  

_.... 

DEfERRED EHERCY � ---
/' -.., _ ' / ........ 

- /  _ _ _ _  _, 
--- SHORT - TERM DE BT 

� 

F i gure 5-5 Penel ec :  Forecasted short- term debt and deferred energy bal ance .  



Uti H ty 

Jersey Central 

Met- Ed 

Pene l ec 

Jersey Central 

Met- Ed 

Pene l ec 

Tab l e  5-1 Ratema ki ng 

Rate Acti ons A s s umed- -Base Rates 

F i l ed for $173 mi l l i on ,  o f  wh i c h ( 1 )  $51 mi l l i o n i s  to amorti ze Forked 
R i v e r  over 10 years wi thout return , (2)  $22 mi l l i o n i s  for TM I - 1  ope ra­
t i o n  and ma i ntenance expen s e s , based on a mi d- 1981 res tart , and ( 3 )  $100 
m i l l i o n i s  for h i gher operat i o n  and mai ntenance costs , i ncreased rate 
bas e , h i gher return al l owance , and the l i ke .  

$60 m i l l i o n i nte r i m  al l owed J u ne 1 ,  1980 . $15 m i l l i on addi ti o n a l  
a l l owed Jan uary 1 ,  1981 . $51 m i l l i o n a l l owed J u l y  1 ,  1981 t o  amo rt i ze 
F o r ked R i v e r .  No i nc rease i n  base rate s for TM I - 1  return to s e rv i ce ,  
but $16 m i l l i on amorti zat i o n  of deferred ene rgy ends as of J u l y  1 ,  1981 . 

Wi l l  fi l e  for $73 m i l l i o n , of wh i c h ( 1 )  $34 mi l l i o n wi l l  be for TM I - 1  
a n d  ( 2 )  $39 mi l l i o n for non-TM I  re l ated cost i ncreases . Wi l l  comp l a i n 
aga i n s t  temporary rates and wi l l  as k for i nc reased i nte r i m  reve nues . 

No c hange i n  rates from comp l a i nt agai nst temporary rate s or from 
i nteri m app l i cati o n .  $25 m i l l i on a l l owed J a n uary 1 ,  1981 for non-TM I  
c o s ts . $ 2 7  mi l l i on al l owed J u l y  1 ,  1981 f o r  TM I - 1  return t o  s e rv i ce .  

Wi l l  fi l e  for $63 mi l l i o n ,  o f  wh i c h ( 1 )  $15 mi l l i o n wi l l  be for TM I - 1  
a n d  ( 2 )  $49 m i l l i on wi l l  be for non-TMI re l ated cost i nc reases ; wi l l  
a l s o  a s k  that there be no reducti o n  o f  base rates for the exp i rat i o n  o f  
amo rt i zat i o n  on  the pre- 7/78 ene rgy c l aus e .  Wi l l  comp l ai n  agai n s t  
temporary rates . 

No c hange i n  rates from comp l a i nt aga i n s t  temporary rates . $30 m i l l i o n 
a l l owed Jan uary 1 ,  1981 for non-TMI costs . $12 mi l l i on al l owed J u l y  1 ,  
1981 for TM I - 1  return to s e rv i ce .  

Rate Acti ons As s umed- - Energy Cost Recovery 

September 1980 : $73 mi l l i o n a l l owed ; t h i s i s  a j udgmental esti mate 
betwe e n  ( a )  f u l l tari ff i mp l eme ntat i o n  of $112 m i l l i on and ( b )  recovery 
of c urrent cost o n l y  of $20 mi l l i o n .  

March 1981:  $80 m i l l i on ,  representi ng f u l l tari ff i mp l ementati o n .  

September 1981 : Reducti o n  o f  $52 mi l l i o n ,  rep res enti ng ful l tar i ff 
i mp l ementat i o n  wi th TMI - 1  s av i ngs re f l ecte d .  

January 1981:  No c hange i n  c u rrent b i l l i ng facto r , wh i c h i s  s u f f i c i e n t  
t o  recover c u rrent cost i n  1981 pendi ng retu r n  of TMI - 1  t o  s e rv i ce .  

J u l y  1981 : Reduct i on of $55 m i l l i o n ,  repre s e n t i ng savi ngs from TMI - 1  
· ge nerati o n .  

January 1982 : Reduct i o n  o f  $ 2 6  mi l l i o n ,  representi ng ( a )  a reduct i o n  
of  $55 m i  1 1  i o n from comp 1 et i o n o f  18-month TM I Mfe rra 1 recovery and 
( b )  an  i nc rease of $29 m i l l i o n representi ng 1982 e n ergy cost e s t i mate . 

January 1981 : $21 mi l l i o n i nc rease to keep ene rgy recovery app rox i ­
mate l y  c u rre nt , pendi ng TM I - 1  return to s e rv i ce wi thout over- recovery .  

J u l y  1981 : No c hange wi th TMI - return . 

January 1982 : No c hange ; e n d  of amo rti zati on  of TM I deferred c o s ts i s  
enough to offset 1982 co st i nc rease . 

Source : 11GPU System , Cas h and Earn i ngs Foreca s t , J u ne 1980 - Decembe r  1981 , 11  pres e n ted 
to the GPU Board of D i rectors , J u n e  5 ,  1980 . 
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Al though the acti ons by PAPUC and NJBPU have e�sed the cashfl ow cri s i s  regard­
i ng energy cost , these revenues do not prov i de for fi nanci ng the c l eanup of  
uni t 2 .  Thus , wh i l e  the fi nanc i al stabi l i ty of the compani es cou l d be mai n­
tai ned at l ea�t i n  the short run , the maj or concern of the NRC , the c l eanup o f  
un i t 2 ,  may l angu i s h .  

< < 

I n  addi ti on  to cau s i ng a l os s  of return on  i nvested capi tal , the removal of 
the TMI un i ts from the rate bases prec l udes the compani es from recoveri ng any 
costs associ ated wi th serv i ng debt and preferred stock ,  deprec i ati on expense , 
and stati on  operati on and mai ntenance (O&M) expense . F i xed O&M expenses and 
i nterest on fue l costs for TMI - 1  are about $26 mi l l i on , * and fi xed costs on 
i nvested cap i ta l  are about $70** mi l l i on per year . 

· 

Met- Ed t}J� been parti cul arl y  hard h i t  because of i ts 50-percent ownersh i p  o f  
TMI . - �Je�ly�.,central , wi th i ts 25-percent share of TMI , faces l es s  di ffi c u l ty 
i n  this i' nstance . However ,  i t  does have to pay f i xed costs amounti ng to $30 
mi l li on per _year on  the $350 mi l l i on i nvested i n  the Forked R i ver proj ect ' ( see 
Secti:on 4 .'0'� above ) .  · 

'·  _ ,.�: ::: ' .  ' 
TMI -1  was :renioved from the rate base of the three uti 1 i t  i es  because i t  was not 
found to be 1 1 Used and usefu, .• ; a restart of the uni t wou l d have a pos i ti ve , 
1 1 tri ggeri ng1 1 effect on GPU 1 s fi nanc i a l  s i tuati o·n .  It  wou l d a l l ow the un i t to 
be put bac k i nto the rate base .  Thi s i n  turn , wou l d  reduce the �xpenses of 
purchas i ng power , wh i l e  i ncreas i ng cas h f l ow ,  earn i ngs , and i nterest 
coverage �f · the three subs i di ari es . I t  i s  l i ke l y  to be a s i gnal to the ban ks 
of favorabl e regu l atory acti on and , therefore , j usti fy the avai l ab i l i ty o f  
more credit .  

A l though the  TMI acc i dent had a great i mpact on GPU  and i ts subs i di ari es , cost  
of c l eanup and  restorati on i s  on ly  one of several  major cap i ta l  expendi ture s  
GP.U must make over the next several years . The $600-mi l l i on cost for TMI - 2  
cl eanup and restorati on .(ne:t o f  i nsurance.  proceeds ) i s .  about 1 5  percent o f  
GPU 1 s  total maj or cap i tal  i nvestments projected through 1986 . Tab l e 5- 2 s hows 
these proj ects and cost. i 

* Based on  800 MWe and . 3 . 7  m i l l s/kWh for f i xed O&M costs and for i nterest 
charges on  nucl ear. fue l. . 

**Based on cap i tal  costs of $400 mi l l i on and a fi xed- charge rate of  17%. 
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Tab l e 5- 2 Maj or capi tal expenditures proposed for the GPU system, 1981-1986 . 

Expendi ture 

New power generati on 
Seward 7 coal p l ant 
Other 

Modi fy exi sti ng generati on 

Transmi s s i on system 
Ontari o Hydro I nterti e 
Other 

Extend di stri buti on system 

Nuc l ear fue l 

Other ( i nc l udi ng conservati on and 
l oad-management programs ) 

TMI · 2  c l eanup and restorati on 

Total Proposed Expendi tures 

Esti mated cost 
($ m i l l i ons ) 

$ 700 
250 

430 

250 
450 

730 

400 

140 

600* 

$3950 

Source : 1 1 Three M i l e  I s l and: The F i nanci al Fal l out , 11 Genera l  Accounti ng 
Off i ce, J une 1980 . 

*Current esti mate net of  $300 mi l l i on i nsurance proceeds . 

6 . 0 RECENT DEVE LOPMENTS I N  MET- ED 1 S  F I NANC IAL S ITUATION 

Before September 1980 , it was projected that the next cri ti cal t i me i n  regard 
to Met- Ed 1 s  fi nances woul d  come i n  earl y  1981 when Met- Ed 1 s need for cas h 
wou l d exceed i ts borrowi ng l i mi t .  ( See Tab l e 5-1 of thi s append i x  for rate­
maki ng ass umpti o n s ,  and F i gures 5-1 through 5-5 for a forecast o f  Met- Ed 1 s 
s hort- term debt and deferred energy bal ance . ) Unl ess e i ther Met- Ed 1 s  borrowi ng 
l i m i t  or cas h fl ow were i ncreased , Met- Ed wou l d  experi ence a cas h s hortfal l .  

On J u l y  29, 1980 , Met- Ed fi l ed a rate- i ncrease peti ti o n  wi th the PAPUC. Th i s 
fi l i ng sought both an emergency i ncrease i n  base rates o f  $35 m i l l i on on an 
i nteri m bas i s  and a permanent i ncrease i n  revenues of $76 . 5 mi l l i on .  Met- Ed 
as ked that the emergency i ncrease be al l owed to go i nto effect no l ater than 
September 1 ,  1980 . In testi mony prov i ded to the PAPUC , Mr . Herman D i eckamp , 
Pre s i dent of GPU, stated that Met- Ed wou l d  have to make serv i ce cutbac ks i f  
the emergency rate re l i ef were not granted . A schedu l e  of the s e  cutbac ks 
l i sted l ayoffs of 1000 peop l e ,  i nc l udi ng emp l oyees of TMI-1  and - 2 .  
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On  August 20 , 1980 , the Admi ni strati ve Law Judge heari ng the matter i ssued a 
recommended dec i s i on ( Ref .  4) . After fi ndi ng that a l though Met- Ed 1 s f i nanc i al  
condi ti on  i s  poor ( Ref . 4 ,  p .  18) , the Admi n i strati ve Law J udge found that 
Met- Ed di d not meet the statutory burden for the granti ng of  emergency rate 
re l i ef .  As a res u l t ,  he recommended that the PAPUC deny the company • s request .  
As part of  the  bas i s  for den i al , the Admi n i strati ve Law J udge stated : 1 1The 
maj or thrust o f  the peti ti on  i s  to make avai l ab l e funds , di rectl y  or i ndi rectl y ,  
for c l eanup o f  TMI . 1 1  He further stated: 1 1 Thi  s i s  not a v�l id  purpose for 
extraordi nary rate re l i ef under the stri ngent requ i rements of  the statute 
( Ref .  4 ,  p. 7 ) . 

O n  August 28 , 1980 , the PAPUC adopted the recommendati ons of the Admi �i s trati ve 
Law Judge and i s s ued an i nteri m order denyi ng Met- Ed 1 s  request for emergency 
rate re l i ef wi thout prej udi ce ( Ref .  5 ) . (Wh i l e  the recommended dec i s i on of 
the Admi n i strati ve Law J udge stated that staff expedi ted treatment of the 
permanent rate i ncrease request , thi s was rejected i n  h i s op i n i on ( Re f .  4 ,  
p .  24- 25 ) . ) The Pennsyl van i a  Publ i c  Uti l i ty Code ( 66 Pa . C . 5 .  Secti on  1308( e ) , 
however , prov i des  that the PAPUC may perm i t  a company to fi l e  a second request 
for an emergency rate i ncrease .  A fi nal dec i s i on on  the $76 . 5 mi l l i on permanent 
i ncrease request i s  due by Apri l 1981 . 

I n  response to the August 28th den i a l  of rate re l i ef ,  the bank consorti um 
parti c i pati ng i n  the RCA sent a l etter to Met- Ed on  September 8 ,  1980 . T h i s 
l etter , sent by the RCA agents , C i ti bank ,  N . A .  and Chemi cal  Ban k ,  further 
reduced the borrowi ng l i mi t for Met- Ed .  Among other th i ngs , the l etter s tated:  

The absence of earn i ngs - and , therefore the absence of p rospects 
for the ref i nanc i ng of ME 1 s  obl i gati ons  to the Banks - requ i res that 
the Ban ks eval uate the assets s upporti ng s uc h  ob l i gati ons . Because 
of the absence of earni ngs , the Banks do not be l i eve that they can 
prudent l y  ascri be a spec i fi c val ue for thi s purpose  to the ME Bonds 
or the Borrowers • stoc k p l edged to secure ME 1 s  obl i gati ons . 
Accordi ng l y , the re l evant assets i n  the v i ew of  the Banks are those 
wh i ch can be v i ewed as hav i ng reasonab l e s hort-term l i qu i di ty ( 11 Li qu i d 
As sets1 1 ) - name l y  ME 1 s  urani um p l edged to the Banks ( to whi ch the 
Ban ks ascri be a val ue at $20 , 000 , 000 for thi s purpose ) and ME 1 s 
deferred energy account (as of the date hereof , approxi mate l y  
$71 ' 000 ' 000 ) .  

At th i s t i me , the Ban ks are o f  the v i ew that borrowi ngs by M E  under 
the Credi t Agreement shou l d not exceed the �al ue of i ts L i qui d 
Assets . Accordi ngl y ,  i t  i s  the expectati on  of the Ban ks that , 
effecti ve i mmedi ate l y , by not l ater than the tenth Bus i ness  Day of 
each month , ME wi l l , to  the extent necessary ,  prepay i ts Notes so  
that the aggregate amount of i ts borrowi ngs doe s  not exceed the 
val ue of  i ts Li qu i d  Assets as at the l ast day of the i mmedi ate l y  
precedi ng month . 

The Ban ks are not unaware of the di ffi c u l ty wh i ch ME may experi e nce 
i n  fu l fi l l i ng thi s expectati on , but ME 1 s l ac k  of  earn i ngs and the 
other fi nanc i a l  uncertai nti es  fac i ng it  compel  the key i ng of the 
Ban ks • expos ure to ME 1 s  assets hav i ng s hort-term l i q u i di ty .  The 
Ban ks anti c i pate that thi s posture wi l l  be mai ntai ned i ndefi n i te l y  
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unti l ME ' s  f i nanc i a l v i abi l i ty can be proj ected wi th some as s urance . 
By the same to ken , however , the Ban ks are prepared to permi t some 
outstandi ngs i n  addi ti on to the val ue of Li qui d Assets to the extent 
that other acceptab l e  s hort- term l i qu i d assets are avai l ab l e to be 
p l edged to the Ban ks , s uch  as ME ' s  accounts rece i vab l e or i ts coal  
i nventory .  

Confi rmi ng the prov i s i ons of the Credi t Agreement , i t  i s  a l so  the 
expectati on of the Ban ks that GPU wi l l  not borrow under the Credi t 
Agreement so as  to make funds avai l ab l e to ME i ncons i stent l y  wi th 
the forego i ng .  

I n  accordance wi th the rev i sed terms i mposed upon Met- Ed by the banks , Met- Ed 
s ubsequently  f i l ed a peti ti on  wi th the PAPUC requesti ng approval  to p l edge i ts 
accounts recei vab l e .  From an accounti ng v i ewpoi nt ,  accounts rece i vab l e  are 
current assets wh i ch represent the c l a i ms agai nst customers generated by 
credi t sal es for amounts sti l l  due to the company . Under any s uc h  p l edge , the 
ban ks wi l l  extend addi ti onal credi t to  approxi mate l y  hal f of the amount p l edged , 
or $20 mi l l i on .  

Met- Ed ' s  credi t l i m i t was $105 mi l l i on .  I t  has $83 mi l l i on o f  borrowi ngs 
outstandi ng under the RCA . Under the new arrangement , Met- Ed i n i ti al ly  has a 
l i mi t of $91 mi l l i on ,  wh i ch wi l l  dec l i ne to about $74 mi l l i on over the next 
6 months wi th the amorti zat i on of the company ' s deferred energy bal ance . 

Because  of these recent deve l opments , Met- Ed proposed to put cost reducti on 
meas ures i nto acti o n .  These meas ures i nc l ude the e l i mi nati on of  280 j obs  at 
TMI - 1 , wh i ch Mr . D i ec kamp sai d ,  wi l l  seri ous ly  handi cap Met- Ed ' s  efforts to 
return TMI - 1  to serv i ce .  A further meas ure to reduce costs wou l d e l i mi nate 
approxi mate ly  350 j obs  at TMI - 2  and cut bac k expendi tures at TMI - 2  by 
$73 mi l l i on ,  thereby de l ayi ng the c l eanup and decontam i nati on efforts . None­
the l ess , Mr.  D i ec kamp emphas i zed that GPU ' s fi rst pri ori ty i s  mai ntai n i ng 
TMI - 2  i n  a safe condi ti on .  

On September 12 , 1980 , i n  response to  the  PAPUC ' s  August 28 , 1980 Order , 
Met- Ed sent a l ette r to the PAPUC adv i s i ng of Met- Ed ' s proposed servi ce 
cutbac ks . These cutbac ks i nc l uded a reducti on of one- hal f of  TMI - 2  c l eanup 
costs , thereby reduc i ng them from $100 mi l l i on to $50 m i l l i on .  Wi thout the 
i mp l ementati on of these cutbac ks , the l etter states , a s hortfal l of $1 . 3 
mi l l i on wi l l  occur i n  October 1980 for Met- Ed and i ncrease to $ 19 . 8 mi l l i on by 
December 1980 . Wi th the costs saved from the serv i ce  reducti ons  and the added 
credi t avai l abl e from the p l edgi ng of the accounts rece i vab l e ,  the l etter 
states that credi t requ i rements wi l l  modestly  exceed credi t ava i l ab l e on ly  
through March 1981 . 

On September 18 , 1980 , the PAPUC i ss ued i ts Preheari ng Statement and Order i n  
response to Met Ed ' s  l etter of September 12 , 1980 ( Re f .  6 ) . I n  th i s order , 
the PAPUC stated i ts i nterest " that i n  the resol uti on  of the upcomi ng rate 
proceedi ng , some contro l over the prospecti ve di spersa l  of reven ues by Met- E d  
wi l l  b e  exerci sed to as sure that i ntrastate uti l i ty revenues are not used for 
purposes  that have not been authori zed by thi s Commi s s i on for p rov i di ng i ntra­
state uti l i ty servi ce .  These recoverab l e  costs exc l ude c l eanup costs and 
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restorati on wh i ch are i n  excess of exi sti ng i ns urance coverage . 1 1 The PAPUC 
rei terated: 11 These c l eanup costs and expendi tures not covered by i nsurance 
u l t i mate l y  are the respons i bi l i ty of the company • s stockho l ders and/or the 
Federal Government ; however ,  they are not the respons i b i l i ty of ratepayers . 1 1 
I n  accordance wi th these statements , the Commi s s i on therefore ordered that 
11 the Metropo l i tan Edi son Company cease and des i st from us i ng any operati ng 
revenues for u n i n s ured c l eanup and restorati on costs . 11 
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APPEND I X  C 

IMPACT OF  THE TMI ACCIDENT ON STATE 
UTI LITY COMMI SSIONS , RATEPAYERS , AND POWER SUPPLY 

1. 0 IMPACT ON STATE UTI LITY COMMI SSION 

The Pennsyl van i a  Publ i c  Uti l i ti es Commi s s i on ( PAPUC ) and the New Jersey Board 
of Pub l i c  Uti l i ti es  ( NJBPU ) are respons i b l e  for ensuri ng that customers have a 
re l i ab l e source of e l ectri c i ty at fai r cost. These agenc i es must , therefore , 
foster vi ab l e uti l i ty compan i es wh i ch can operate i n  an effi c i ent manner .  The 
fi nanc i a l d i ffi cu l ti es  of General Pub l i c  Uti l i ti es (GPU ) , whi ch  were brought 
on by the TMI acc i dent , rai se questi ons as to the ab i l i ty of GPU to c l ean up 
TMI-2 ; th i s  p l aces extens i ve burdens on  the PAPUC and the NJBPU to protect 
customers from h i gh e l ectri c i ty rates , yet at the same ti me provi de the 
fi nanc i al envi ronment to ensure c l eanup . 

Vari ous cons u l tants ( as we l l as the PAPUC and NJBPU)  have conc l uded that 
al ternati ves to hav i ng GPU s upp ly  serv i ce area needs wou l d be even more 
burdensome than conti nued operati on by GPU ( Refs . 1 ,  2 ,  3 ,  4 ,  5 ) . Howeve r ,  i f  
GPU i s  fi nanc i a l l y  unab l e to conti nue the c l eanup , the PAPUC and the NJBPU 
wou l d  be faced wi th certi fyi ng- --and perhaps f i ndi ng-- -another operator .  
Because any new operator wou l d  have to b e  assured of eventual recovery o f  
costs , the state uti l i ty commi ss i ons wou l d have t o  ens ure a favorab l e  
fi nanci al  c l i mate for the new operator .  

The most l i ke l y  operator to  take over wou l d be another uti l i ty .  On ly  a uti l i ty 
wi th h i gher average costs than those of Metropo l i tan Edi son  (Met- Ed) , the 
Pennsyl van i a E l ectri c Li ght Co . ( Pene l ec ) , and Jersey Central Power and L i ght 
Co . (Jersey Centra l ) wou l d  wi l l i ng ly  step forward to rep l ace the GPU subs i d i ­
ari es . Any takeover-candi date uti l i ti es wou l d  have to be ensured of an 
i mmedi ate rate adj ustment to accommodate the addi ti onal  respons i b i l i ti es of 
meeti ng the needs of  the acqu i red serv i ce area . Because both TMI uni ts are 
not produc i ng powe r , i t  i s  poss i b l e  that the TMI stati on cou l d  be exc l uded 
from the new operator • s respons i b i l i ti e s .  Hypotheti cal l y , a publ i c  power 
authori ty cou l d take over the operati on and c l eanup . (New Jersey currentl y  
has authori zati on for a publ i c  power authori ty ;  Pennsyl van i a does  not . ) 
However ,  i t  seems qu i te un l i ke l y  that a pub l i c  power authori ty wi l l  be arranged 
to take over the c l eanup of TMI-2 , because nei ther New Jersey nor Pennsyl van i a 
has s hown any i nc l i nati on to use thi s mec han i sm .  Moreover ,  i f  a publ i c  power 
authori ty were to assume owners h i p  of TMI , i t  wou l d then be respons i b l e  for 
operati on and c l eanup costs . The costs wou l d not be avo i ded , but wou l d  i nstead 
mere ly  be  s h i fted to  a broader segment of c i ti zens (than the ratepayers ) . 

2 . 0 IMPACT ON RATEPAYERS 

Thi s ana lys i s  as sumes no ban kruptcy . I f  bankruptcy occurs , the fo l l owi ng 
ana lys i s  i s  not val i d . The apporti oni ng of c l eanup costs between ratepayers 
and equ i ty hol ders wou l d depend on bankruptcy court dec i s i ons , wh i ch cannot b e  
accurate l y  predi cted o r  rati onal ly  anal yzed a t  thi s stage . 
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Un l ess  externa l  ass i stance i n  the fi nanc i ng of c l eanup costs i s  prov i ded , the 
cost of c l eanup must eventual l y  be passed on to e i ther current or future 
ratepayers i n  one form or another ( i . e . , pas sed through to the current rate­
payers as c l eanup costs accure , or to future ratepayers i n  the form of fi xed 
charges on  the debt i ncurred as a res u l t of c l eanup costs i n  the form of 
h i gher costs for future cap i tal ) .  

One at- l east-part i a l  source of funds for c l eanup i s  the money wh i ch wou l d  
norma l l y  be di stri buted to equi ty ho l ders as di v i dends . Whi l e  use of the s e  
funds re l i eves the burden on  current customers , i t  i s  not des i rab l e for th i s 
practi ce to conti nue . For buyers to be attracted to purchase stoc ks , they 
must be assured of  a rate of  return equ i val ent to that attai nab l e from s i mi l ar 
i nvestments (wi th respect to ri s k ,  l i qu i di ty ,  etc . ) .  Long�term reducti on o r  
e l i mi nat i on of di v i dends wou l d  not offer i nvestors thi s equ i va l ent return . 
Moreover , prospecti ve revenues must be suffi ci ent to pay the equ i val ent return 
on  outstandi ng s hares .  Thi s revenue must  come from customers . 

A second source of  funds i s  s hort-term credi t ,  whi ch u l t i mate l y  woul d be 
ref i nanced wi th bonds and preferred and common stoc k .  Th i s  debt wou l d at  s ome 
t i me have to be cap i tal i zed i nto the rate base to pay off the bonds and 
accumu l ated i nterest .  Agai n ,  revenue from customers i s  the u l ti mate sourc e  
wh i ch wou l d  b e  used to reti re these ob l i gati ons . ( I t must b e  noted that 
wi thout comp l ete fi nanc i a l  recovery , any new ob l i gati ons wou l d have a h i gher 
cost , refl ecti ng the i r h i gher ri s k .  Qui te l i ke l y ,  the  rat i ngs of these  
securi ti es wou l d  be  l owered , thereby rai s i ng the  yi e l d and  l oweri ng the  p r i ce  
wh i ch future securi ti es wou l d  bear . ) 

A l oan guarantee , Federal or from another source , wou l d  not materi al l y  reduce  
the  eventual i mpact on ratepayers , as  compared to  debt fi nanc i ng on the  str i ctl y  
pri vate market.  Loan guarantees wou l d  prov i de for the acces s i b i l i ty o f  funds  
and  pos s i b l y  l ower the  i nterest rates ( because of the  l ower r i s k  attendant 
wi th a guarantee of payment of i nterest and repayment of pri nc i pal ; th i s ,  i n  
turn , rai ses the qual i ty and rati ngs of a debt securi ty) , but the l oans wou l d  
have to be repai d eventua l l y .  

The thi rd source of revenue i s  one wh i ch wou l d i ncorporate TMI - 2  c l eanup costs  
i n  current customer charges . Thi s wou l d  be  s i mi l ar i n  concept to  the practi ce 
of al l owi ng the cost of constructi on work i n  progress  ( CWI P )  to be i nc l uded i n  
the rate base (that i s ., a l l owi ng addi ti onal revenues to be co l l ected from 
ratepayers to he l p  fi nance constructi on as these costs accrue . ) However , 
other obl i gati ons must al so be f i nanced , such  as the other constructi on  
expendi tures necessary for  meeti ng serv i ce ob l i gati ons . 

Each of  thes� opti ons has pol i cy and equ i ty cons i derati ons wh i ch are beyon d  
the scope o f  th i s  paper.  They are presented here to s how how and when the  
cost i mpacts are l i ke l y  to  occur .  The  on ly  payment arrangement wh i ch  wou l d  
not i mpact the ratepayers- - - e i ther now or l ater- -- i s  a s i tuati on  i n  wh i ch a 
grant wou l d  be gi ven by a publ i c  agency ( i . e . , the state or Federal gover nment ) .  
I n  thi s case , the costs wou l d be spread over the peop l e who pay the taxes from 
wh i ch the grant was obtai ned . 

Thi s secti on con s i ders the i mpacts on  ( 1 )  current ratepayers , i f  c l eanup c o s t s  
are passed di rectly  through a s  costs accrue (wi th n o  i nterest charges neces sary ) , 
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and on (2)  future ratepayers , i f  c l eanup costs are accumu l ated and cap i ta l i ze d  
at the end of the c l eanup operati on , and then amorti zed over a l ong peri od  of  
ti me .  Many i ntermedi ate scenari os cou l d  be  as sumed , but  these two approxi mate 
the extremes . The exact val ues are not i mportant to thi s study ; the compari so n  
of  the re l at i ve magni tude of c l eanup costs (when expressed i n  u n i t cost o f  
generation  (mi l l s/kWh* )  for the GPU subs i di ari es ) and the compari son of  re l at i ve 
c l eanup cost to the average cost of e l ectri c i ty to the ratepayers are of 
i nterest.  

Some stati sti cs  from GPU 1 s annual report and the staff 1 s esti mated uni t cost 
for  c l eanup are s hown i n  Tab l e 2-1 .  The average cost  to  ratepayers for  e l ec­
tri c i ty was obta i ned by di v i di ng the revenues rece i ved from the sal e of  e l ec­
tri c i ty by the amount of e l ectri c i ty ( number of MWh) so l d .  Note that the 
average cost of  e l ectri c i ty to ratepayers i n  1979 ranged from $42 per megawatt­
hour ($/MWh ) for Met- Ed to 52 $/MWh for Jersey Centra l . I f  the c l eanup costs  
are passed through as they accrue over a 5-year peri od ,  these u n i t costs wou l d  
i ncrease by about 7 . 4 $/MWh for Met- Ed and about 2 . 5 $/MWh for Jersey Central 
and Pene l ec .  I f  the c l eanup costs are spread over 7 years , the un i t cost o f  
e l ectri c i ty wou l d  b e  about 5 . 3 m i l l s/kWh for Met- Ed and about 1 . 8 mi l l s/kWh 
for Jersey Central and Pene l ec .  The h i gher un i t  cost for Met- Ed i s  the res u l t 
of i ts beari ng the l arger porti on  of  c l eanup cost and hav i ng l ower e l ectri c 
sal es . (See footnotes 1 to 3 of Tab l e 2-1 for the assumpt i ons used i n  the 
cal cu l ati ons , and footnote 4 for the convers i on to customer cost i n  $ per 
month . ) 

For the scenari o where c l eanup costs p l us i nterest are accumu l ated over the 
c l eanup peri od and cap i tal i zed at  the  end of c l eanup , i nc l uded i n  the  rate 
base , and then amorti zed , the 1st-year uni t cost i s  s l i ghtl y  l es s  than i n  the 
fi rst scenari o ,  and the un i t  cost wou l d  decrease each s ucceedi ng  year as  
e l ectri c sal es grew. At an assumed 5-percent growth i n  sa l es , the 30th-year 
un i t  cost wou l d  be about 20 percent of the 1st-year cost . D i fferent as s ump­
ti ons wi l l  not s i gn i f i cantly  al ter these i mpacts . 

A more comp l ete apprec i ati on of the re l ati ve magni tude of  the c l eanup cost a n d  
the i mpact o f  thi s cost o n  ratepayers may b e  obtai ned by compari ng the average 
cost of e l ectri c i ty for a number of uti l i ti es i n  the reg i o n .  T h i s compar i s o n  
i s  shown i n  Tab l e 2-2 , wh i ch was taken from a GAO report ( Ref .  6 ) . The costs 
are for 1978 (preacc i dent) . In  1978 , Jersey Central • s  costs  were 5th  h i ghes t  
o f  13 uti l i t i es , and o n l y  3 uti l i ti es had l ower average costs than Pene l ec a n d  
Met- Ed.  Fo l l owi ng the acc i dent , the cost o f  e l ectri c i ty t o  GPU system customers  
has remai ned i n  the  range of other uti l i ti es i n  the  reg i on , even though the 
system purchased s ubstant ia l  power to rep l ace the l os s  of generati ng capac i ty 
of TMI-1  and - 2 .  Thi s cost remai ned l ow pri mari l y  because the uti l i ti es were 
not al l owed to pass on to the i r  customers i mmedi ate l y  the fu l l cost  of 
rep l acement power .  The rate i ncreases granted by the State comm i s s i ons  pri o r  
to Apri l 1 , 1980 have l arge l y  refl ected energy-c l ause adj ustments that were 
not TMI-re l ated or that were offset by the removal of TMI - 2  from the rate 
base . · F i gure 2- 1 compares typ i cal · e l ectri c b i l l s  for a res i dent i a l  customer 
purchas i ng 500 kWh of  e l ectri c i ty per month from vari ous  nei ghbori ng  uti l i t i es 
i n  Apri l 1 ,  1979 and J une 1 ,  1980 . The chart a l so shows what costs wou l d  be  
if  rate i ncreases fi l ed by the uti l i ti es as  of J une 1 ,  1980 (and J u l y  29 , 1980 
for Met- Ed) are approved . A l though Jersey Central 1 s rates are o n  the h i gh 

*mi l l s/kWh = $/MWh 
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Tab l e 2-1 Se l ected 1979 stati sti cs  and c l eanup costs . 

I tem 

Total assets , $ mi l l i on 

Revenues , $ mi l l i on 

Number of  customers , thousands 

E l ectri c sal es (MWh ) , thousands 

Average cost , $/MWh 

Average cost ( i n  1979 do l l ars ) 
of acci dent to : 

current ratepayers where 
c l eanup costs are spread 
over 5 years $/MWh l ' 2 

future ratepayers where 
c l eanup costs are cap i tal i zed : 
1st year , $/MWh 2 ' 4 

30th year , $/MWh 2 , 5 

Jersey 
Central 

2 , 114 

665 

691 

12 , 771 

52 

1 . 9 

0 . 4 

Met- Ed Pene l ec GPU 

1 , 327 1 , 497 4 , 992 

338 493 1 , 490 

358 509 1 , 558 

8 , 084 11 , 140 31 , 995  

42 44 47 

6 . 2 

1 . 4 

2 . 3 

0 . 5 

3 . 83 

3 . 1 

0 . 7 

1As sumi ng the net cost of c l eanup i s about $600 mi l l i on , the shared cost i n 
proporti on  of ownersh i p  i s  $150 mi l l i on ,  $300 mi l l i o n , and $150 m i l l i on for 
Jersey Central , Met- Ed and Pene l ec ,  respecti ve l y .  The un i t costs are based 
on c l eanup costs di v i ded even ly  over 5 years and di v i ded by 1979 e l ectri c 
sal es (MWh ) . I f  e l ectri c sal es grew at 5% , the 5th-year un i t cost for c l eanup 
wou l d  be about 20% l es s .  Gross  revenue tax pai d by the uti l i ti es wou l d  i nc rease 
thi s by about 15% .  

2 I f  a customer used 1000 kWh of  e l ectri c i ty per  month , the  amounts s hown wou l d 
be the c l eanup cost i n  $ per month . For examp l e ,  a Met- Ed customer us i ng 
1000 KWh per month wou l d  pay $7 . 4  per month for c l eanup over a 5-year peri od . 

3 I f  the c l eanup costs are spread over 7 years i nstead of 5 years , these costs 
wou l d  be 1 ! 7 ,  5 . 3 ,  1 . 9 and 2 . 7 $/MWh , respecti ve l y .  

4As s umi ng the net c l eanup cost of $600 mi l l i on p l us i nterest over the 5-year 
peri od ( at 10% per year on an average debt of $300 m i l l i on over the  5 years , 
or about $150 mi l l i on ) , or a total of  $750 mi l l i on ,  i s  cap i ta l i zed at the 
end of 5 years and payment spread over 30 years . Based on  a f i xed charge 
rate of 17% , the annual cost wou l d  be $32 mi l l i on ,  $64 mi l l i on ,  and $32 mi l l i on 
for Jersey Centra l , Met- Ed , and Pene l ec respecti ve l y .  The 1st-year uni t cost 
is  the  annual cost di v i ded by the 1984 e l ectri c sal es (MWh ) , ass um i ng e l ectr i c 
sal es grow at 5% per year. If c l eanup extended over 7 years i nstead of  5 years , 
the cap i tal i zed cost wou l d  be about 8% h i gher .  

5As sumi ng e l ectri c sal es grow at  5% per  year over  the  30-year peri od .  
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Tab l e 2-2 Average cost to customers . 
(12 months ended December 1978) 

Company 

Conso l i dated Edi son Co . of New York 

Rockl and E l ectri c Co . 

Long I s l and Li ghti ng Co . 

Pub l i c  Serv i ce E l ectri c & Gas Co .  

Atl anti c E l ectri c Co . 

Jersey Central Power & Li ght Co . 

Duquesne Li ght Co . 

Ph i l ade l ph i a  E l ectri c Co . 

Pennsyl vani a E l ectri c Co . 

Metropo l i tan Edi son Co . 

Pennsy l vani a Power & Li ght Co . 

Pennsy l van i a  Power Co . 

West Penn Power Co . 
*mi l l s/kWh - $/MWh 

Cost 
(mi l l s/kWh )* 

81 . 4 

68 . 5 

57 . 3  

53 . 3  

47 . 4  

47 . 2  

45 . 3  

44 . 7  

38 . 3 

38 . 0 

35 . 3 

33 . 1 

31 . 8 

s i de ,  rates for Met- Ed and Pene l ec are sti l l  favorab l e  when  compared to most  
other uti l i ti es . 

Another perspecti ve i s  the compari son of the esti mated cost of generati ng 
e l ectri c i ty at TMI - 2  before the acc i dent wi th the esti mated cost after c l eanup 
and restart . These cost esti mates are s hown i n  Tab l e  2- 3 ,  and the footnotes 
exp l ai n  the assumpti ons and source of data . The cost of c l eanup p l us the 
i nterest cost on i nvested cap i tal  i n  TMI-2  duri ng the c l eanup peri od wi l l  more 
than doub l e  the former cost of gen�rati ng e l ectri c i ty from TMI - 2 . However , 
the total cost , i nc l udi ng c l eanup , of  about 72 mi l l s/kWh , i s  i n  the range of 
the esti mated cost of generati on  (65  to 74 mi l l s/kWh ) from new coal -f i red 
uni ts comi ng on l i ne i n  the l ate 1980s i n  the New Jersey/New York and Mi ddl e 
Atl anti c regi on , and s l i ghtly  h i gher than the esti mated cost of generati on  
from new nuc l ear un i ts ( 57 to 64  mi l l s/kWh ) comi ng on  l i ne i n  the  same ti me 
peri od and regi on ( Ref .  7 ) . 
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Tab l e 2-3 TMI-2  Cost of Generati on  

I tem 
$/MWh or 
mi l l s/kWh 

Pre-1979 acc i dent 

F i xed cost1 23 . 7 

Operati on and mai ntenance2 1 . 8 

Fue l 2  6 . 5 

Subtotal 32 . 0 

C l eanup cost3 24 . 9 

I nterest cost on  
TMI-2  duri ng c l eanup4 14 . 6  

Total 71. 5 

1 Based o n  900 MWe , 17% f i xed-c harge rate and 65% capac i ty factor and 
$715 mi l l i on capi tal cost .  

2 From NUREG-0480 : The 1990 cost  for O&M and  fuel were deescal ated at 
5% per year to 1�79 . 

3Based on  $750 m i l l i on ($600 m i l l i on net after i nsurance p l us $150 
mi l l i on i nterest at 10% duri ng recovery over 5-year peri od) 
cap i tal i zed at end of the recovery peri od , 17% f i xed- charge rate 
and 65% capac i ty factor .  

4Based on  10% i nterest compounded and $715 mi l l i on i n i "ti a l cap ital 
cost for TMI-2 , the i nterest c harges wou l d be $440 m i l l i on over a 
5-year peri od .  The $440 m i l l i on i s  cap i tal i zed at the end of the 
recovery peri od .  The un i t  costs  are based on  17% f i xed-charge rate 
and 65% capaci ty factor .  

The  perspecti ve i n  the  above paragraphs assumes that TMI-2  i s  c l eaned up  and 
put bac k i nto servi ce .  What wou l d  the i mpact b e  i f  TMI - 2  i s  not put back i nto 
servi ce? For thi s s i tuati on , the staff assumed that the dec i s i on to not 
restart TMI-2  i s  made 5 years after the acc i dent , that the cost wi l l  be amorti ze d  
over 3 0  years and passed through t o  the ratepayers , and that the total cost 
i nc l udes $715 mi l l i on ori gi nal i nvestment i n  TMI-2  p l us $440 mi l l i on i ntere s t  
charges on  i nvestment over 5 years , p l us $600 mi l l i on c l eanup cost , p l us $150 
mi l l i on i nterest on c l eanup cost , for a total of $1. 9 b i l l i on ( see footnotes 
to Tab l e 2-3 for these costs ) .  I f  thi s cost i s  spl i t  i n  proporti on  to the 
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uti l i ti es • owners h i p  of TMI - 2  and amorti zed at 12 percent per year ( to cover · 

return on  i nvestment and depreci ati on over 30 years ) ,  the annual cost wou l d  be 
$57 mi l l i on ,  $114 mi l l i on ,  and $57 mi l l i on for Jersey Centra l , Met- Ed , and 
Pene l ec respect i v e l y .  I f  these costs are d i v i ded by 1979 e l ectri c sal es ( see 
Tab l e 2-1 ) , the average cost to the ratepayers wou l d be 4 . 46 mi l l s/kWh , 14 . 10 
mi l l s/kWh , and 5 . 12 m i l l s/kWh for Jersey Central , Met- Ed , and Pene l ec respec­
ti ve l y  for the 1st year . I f  e l ectri c sal es  i ncrease at 5 percent per year , 
the 30th-year cost wou l d  be about 20 percent of the 1st-yea� cost .  The 
Pennsyl van i a  and New Jersey gross- revenue taxes pai d by the uti l i ti es wou l d  
i ncrease thi s by about 15 percent . 

3 . 0 POWER SUPPLY CONS IDERATIONS ASSOCIATED WITH THE UNAVAI LABI LITY OF THE 
TMI NUC LEAR STATION 

The Three Mi l e  I s l and Nuc l ear Stati on i s  owned by the three operati ng compani es 
of GPU .  Met- Ed , the operator ,  owns 50 percent , and Jersey Central and Pene l ec 
each owns 25 percent .  The TMI un i ts have s ummer rati ngs of 776 MWe (uni t 1 )  
and 880 MWe ( un i t 2 ) . 

These uti l i t i es are members of the Pennsyl van i a-New Jersey-Maryl and I nter­
connect ( PJM) . Through i ts member compan i e s , the PJM contro l s the generati o n , 
transmi s s i on , and i nterchange of e l ectri c power wi thi n i ts contro l area . 
Subject to f l ow constrai nts i mposed by system securi ty ,  the PJM system draws 
upon a l l the resources avai l ab l e to member compan i es and m i n i mi zes the i ncre­
mental cost of e l ectri c i ty to a l l parti es . Because of  the h i gh degree of 
coordi nat i on  among member uti l i ti es and because the PJM sys tem central l y  
di spatches energy from a s i ngl e poi nt , re l i ab i l i ty i s  determi ned pri mari l y  at 
the regi onal  l eve l . 

The nonavai l ab i l i ty of  the TMI un i ts (total l i ng 1656 MWe) i s  not expected to  
create re l i ab i l i ty prob l ems on the PJM system for the  next 2 years . PJM • s 
p l anned reserve margi ns duri ng the summers of  1981 and 1982 are esti mated at 
27 . 9 percent and 27 . 8 percent respecti ve l y , wi thout the TMI nuc l ear stati on . 
PJM has estab l i s hed 22 percent as adequate to mai ntai n mi n i mum-acceptab l e  
re l i ab i l i ty ;  therefore , the PJM system shou l d  have adequate capac i ty to meet 
peak demand duri ng thi s peri od . 

The PJM reserve-margi n esti mates deri ved here ass ume that a l l p l anned addi t i ons  
as we l l as schedu l ed reti rements , deacti vat i ons , and  derati ngs wi l l  conti nue 
as  proj ected by the  PJM uti l i t i e s .  I n  a l l ,  a l most 3200 MWe o f  new capac i ty i s  
schedu l ed to be added i n  thi s t i me peri od , and s l i ghtly more than 900 MWe wi l l  
be l ost to reti rements , derati ngs , and deacti vati ons . I f  a l l schedu l ed add i ­
ti ons were i ndef i n i te l y  de l ayed but al l capac i ty l osses  conti nued as p l anned , 
PJM 1 s s ummer reserve margi ns i n  the 1981- and- 1982 peri od wou l d fal l to 23 . 5 
percent and 18 . 9 percent i n  1981 and 1982 , respecti ve l y .  

The favorab l e power- supp ly  out l ook depi cted above for PJM as  a who l e contrasts 
wi th the expected i nadequac i es i n  the GPU system i tse l f .  An  exami nati o n  of 
GPU 1 s s i tuat i o n  ( as i f  i t  were i ndependent of outs i de s upport)  res u l ts i n  
summer-peak- l oad reserve margi ns  i n  1981 of  about - 12 . 8  percent . As sumi ng  
TMI-1  i s  returned to  serv i ce i n  l ate 1981 , the  GPU  s ummer-peak- l oad reserves 
are esti mated at +0 . 3  percent i n  1982 and at - 6 . 1 percent i n  1983 . Thus , i f  
peak demand on  the GPU system grows accord i ng to GPU 1 s l atest p rojecti ons , and 
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no outs i de s upport i s  forthcomi ng , seri ous re l i ab i l i ty prob l ems wou l d  s u rface 
on  the GPU system . I t  must be stressed , however , that gi ven the expected 
reserves of other PJM uti l i ti es and capac i ty avai l ab l e from other systems , 
th i s  i s  not a l i ke ly  scenari o .  I t  i s  presented here so l e l y  for i nformati o n  
purposes and to h i ghl i ght the fact that GPU wi l l  b e  h i gh l y  dependent o n  other 
uti l i ty systems i n  order to  serv i ce i ts l oad re l i ab l y .  

To date , the e l ectri cal energy that wou l d have been generated by the TMI 
stat i o n  has been rep l aced by more expens i ve power sources from e i ther the PJM 
i nterchange or from di rect purc hases from other uti l i ty systems . For 1979 , 
GPU 1 s net purc hases and i nterchange i ncreased to about $268 m i l l i on ,  or  mo re 
than doub l e the amount for 1978 . Excess capac i ty on the PJM i nterchange i s  
predomi nant l y  o i l f i red and i s  made avai l ab l e to GPU under a current sp l i t­
sav i ngs rate schedul e .  Under thi s schedul e ,  the pri ce of purc hased energy i s  
determi ned by sp l i tti ng the di fference between the margi nal  cost of the e n ergy 
s upp l i ed and what i t  wou l d  cost had thi s i mporti ng system s upp l i ed the e ne rgy 
i nternal l y .  The purchases of power from non- PJM sources are from pri mari l y  
coal - f i red generati on , and they are cons i derab l y  l ess expens i ve than that 
offered through the PJM network.  Maj or sources of thi s purchased power are 
Ontari o Hydro , Pennsyl vani a Power and Li ght , Jamestown , and vari ous uti l i t i es 
i n  western Pennsyl van i a .  Between Apri l 1979 and March 1980 , rep l acement power 
costs were about $91 mi l l i on l ower than what wou l d have been i ncurred had G P U  
been tota l l y  dependent on the PJM i nterchange . Over the next several years , 
the outl oo k for rep l acement-power costs appears promi s i ng because of the 
l i ke l i hood of an i ncreas i ng dependence on l ower cost coal as the major  s o u rc e  
of rep l acement energy .  

I n  conc l us i on , the near-term rel i ab i l i ty of  the PJM system duri ng the expected 
s ummer peaks s hou l d not be advers e l y  affected by the unavai l abi l i ty of  the TMI 
un i ts .  Al though GPU i s  not expected to be ab l e to i ndependent ly  support i ts 
own l oad , exces s  capac i ty from the PJM i nterchange and other uti l i ti es s uggests  
that re l i ab l e serv i ce on the GPU  system can  be mai ntai ned over the next 2 
years . Tab l e 3- 1 s hows PJM 1 s proj ected resources , peak demands , and reserves 
that were used i n  thi s rev i ew .  
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Tab l e  3-1 PJM esti mated peak resources , demand , and margi n for the 1979-1982 summer peri ods . 

Resources i n  MW (wi thout TMI-1  and - 2 ) 

(1)  Net dependab l e  capab i l i ty 

( 2 )  A l l schedu l ed i mports 

( 3 ) Al l schedu l ed exports 

(4) I noperab l e  capab i l i ty 

( 5 )  Operab l e  resources (1+2- 3-4) 

Demand i n  MW 

( 6 )  Peak- hour demand 

Margi n (wi thout TMI-1  and - 2 )  

( 7 )  Margi n i n  MW (5-6)  

(8) Margi n as  % of peak- l oad demand (7/6 x 100%) 

(9) Margi ns as % of peak- l oad demand (wi thout 
TMI- 1 and -2 and assumi ng al l schedu l ed addi ti ons 
p l anned i n  1980 through 1982 are i ndefi n i te l y  
de l ayed ) 

Summer1 
1979 

43 , 686 

180 

0 

-475 

43 , 391 

33 , 446 

9 , 945 

29 . 7 

Summer Summer Summer 
1980 1981 1982 

43 , 099 44 , 354 45 , 645 

157 107 107 

0 0 0 

- 28 - 259 -231 

43 , 228 44 , 202 45 , 521 

33 , 550 34 , 550 35 , 610 

9 , 678 9 , 652 9 , 911 

28 . 8  27 . 9  27 . 8  

28 . 8  23 . 5 18 . 9 

Source : Al l data deri ved from MAAC Regi onal Rel i ab i l i ty Counc i l Response to ERA Order #411 , Apri l 1 ,  1980 , 
Tab l e 3-A ,  Page I I I -A-1 .  

1 Summer 1979 data are from 1979 MAAC fi l i ng t o  ERA Order #411 . Al though data do not refl ect actual reserves 
experi enced i n  1979 , the i nformati on  i s  cons i stent wi th the p l ann i ng reserve esti mates reported for 1980 
through 1982 . 
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APPENDI X  D 

BANKRUPTCY 

1 . 0 I NTRODUCTION  

Fundamental to the i s sue of who must  u l ti mate l y  bear the  monetary burden of  
1 1 c l ean i ng up1 1  TMI Uni t 2 i s  a determi nat i on of  whether the l i censee i s  
fi nanci a l l y  capab l e  i n  the f i rst i nstance of both undertaki ng and comp l eti ng  
the decontami nat i on  process .  

The 1 1 Report o f  the Governor • s  Commi ss i on o n  Three Mi l e  I s l and1 1  ( Report) p ro­
posed s i x  fi nanc i al mechani sms avai l ab l e to Genyya l  Publ i c  Uti l i ti es (GPU ) i n  
order to respond to i ts f i nanc i al di ffi cu l ti es . - The s i x  methods are as 
fo l l ows : 

( 1 )  types  of vo l untary reorgani zati on  i nc l udi ng merger and consol i dati on ; 
( 2 )  reducti on of common stock di v i dends ; 
( 3 )  rate re l i ef ,  wh i ch wou l d  i nc l ude costs not covered by i nsurance ; 
(4)  creat i on  of a state power authori ty ;  
( 5 )  Federal respons i b i l i ty for some o f  the costs ; and 
( 6 )  bankruptcy proceedi ngs i nc l udi n�;l i qu i dati on  and reorgan i zati o n  

under court- appoi nted trustees . -

I n  reference to the fi rst a l ternat i ve , the Report di smi s sed merger on the 
bas i s  of exi sti ng proh i b i ti ve l egal restri cti o ns , yet stated that GPU i ntends · 
to undergo management conso l i dati on i n  tandem wi th 1 1 i ts p l an to transfer 
nuc l ear operat i ons3yo a separate corporati on wi th an i nfus i on of new h i gh­
l eve l management . 1 1- Si nce the Report was publ i shed , GPU has gone further 
than the s�9ond a l ternati ve by dec i di ng to omi t i ts next two quarterly 
di v i dends . - Concern i ng al ternati ve three , rate rel i ef ,  the Pennsyl van i a 
Pub l i c  Uti l i ty Commi s s i on ( PAPUC ) i ss ued an i n i ti a l dec i s i on on May 9 ,  1 980 , 
whi ch  the PAPUC subsequently  fi nal i zed on  May 23 , 1980 (Order) . I n  th i s  Order 
the PAPUC conc l uded that Metropol i tan Edi son  ( Met- Ed)  s hou l d cont i nue to 
operate as a publ i c  uti l i ty ,  yet ru l ed that TMI - 1  i s  not 1 1 used ang1usefu l 1 1 i n  
the publ i c  serv i ce as a property to be i nc l uded i n  the rate base . - The PAPUC 
therefore reduced the base rates of Met- Ed and Pennsyl van i a  E l ectri c Compa ny 
and set temporary base rates i n  order to a l l ow for the recovery of rep l acemft?t 
power , i nc l udi ng power purchased and generated i n  l i eu  of  TMI - 1  generati o n . -

1/ 

2/ 

3/ 

4/ 

5/ 

6/ 

Report of the Governor • s  Commi ss i on  on Three Mi l e  I s l and , §2 . 5 at 35  
(a l ternati ves avai l ab l e to  respond to  fi nanc i a l  demands ) ( herei nafter 
c i ted as Report ) . 

I d .  

l d .  a t  36 . 

I d .  at 37 . 

Pennsyl van i a Publ i c  Uti l i ty Commi s s i on  Order at 4 ,  13 ( May 23 , 1980 ) 
( here i nafter c i ted as Order) . 

! d .  at 4 ,  14- 15 . 
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The Report a l so  d i scusses the fourth al ternati ve , creati on of  a State power 
authori ty ,  and concl udes th'y the feas i b i l i ty and effi c i ency of s uch an 
authori ty are questi onab l e . - Notwi thstandi ng the avai l ab i l i ty o f  these fou r  
opti ons a s  methods o f  ame l i orati ng the f i nanc i a l  predi cament of  GPU , however , 
both the Report and the PAPUC i n  i ts May 9 ,  1980 dec i son urged monetary parti c i ­
pati on o n  the part o f  the Federa l government (a l ternati ve fi ve i n  the Report ) . 
Both statements ground the i r recommendati ons on  eayl i er  Federa l promot i o n  and 
s ubs i di zati on  of  the commerc i a l nucl ear i ndustry . -

Whether the Federal government , i n  parti c u l ar the NRC , wi l l  u l t i mate l y  be 
requ i red to ass ume respons i b i l i ty for the c l eanup wou l d  seem to depend upon 
the future f i nanc i al v i ab i l i ty of the l i censee , name ly  whether the l i censee 
e i ther vol untari l y  or i nvol untari l y  suffers �?e i n i t i ati on of ban kruptcy 
proceedi ngs (a l ternati ve s i x  i n  the Report) . - Thi s secti on wi l l  treat the  
structure and  purpose of the  new bankruptcy l aws as we l l  as  the effect of  
thei r potenti a l  app l i cati on to  the  f i nanc i a l  affai rs of the  l i censee and  the 
c l eanup of TMI - 2 .  Unfortunate l y ,  even experts have l i ttl e experi ence i n  th i s 
area because there have been v i rtual l�o?o e l ectri c publ i c  uti l i t i es to go 
bankrupt under former ban kruptcy l aw. ---- Moreover ,  the prov i s i ons of the  
current l aw have not  yet been uti l i zed to  so l ve the  di stressed fi nanc i a l  
affai rs o f  a n  e l ectri c �iJ l i ty company and therefore have not yet been 
j ud i c i a l ly  i nterpreted . -- The j ud i c i a l  op i n i ons that are di scus sed i n  t h i s 
paper were dec i ded under pri or  l aw. There i s  therefore no concrete bas i s  upon 
wh i ch to  concl ude that a court wou l d  guarantee that funds wi l l  be made avai l ­
ab l e  under currently app l i cab l e bankruptcy l aw for the c l eanup of  TMI - 2 .  A 
l i teral i nterpretati on of the new provi s i ons , however , wou l d appear to l ean  i n  
favor of the secured credi tors or bondho l ders - - - as opposed to the pub l i c  
i nterest i n  c l ean i ng up the s i te - - - because the new l aw i ncreases the d i ff i ­
cu l ty i nvo l ved i n  obtai n i ng the necessary funds to ��� the operati ng expen s e s  
of a company that prov i des a serv i ce t o  t h e  p ub l i c . ----

7/ 

8/ 

9/ 

10/ 

Report , s upra note 1 ,  at 40-41.  

Report , s upra note 1 ,  at 41-42 ; Order , s upra note 5 ,  at 6- 7 .  

See Report , s upM� note 1 ,  at 39-41 . See al so Report of Spec i a l Tas k 
FOrce on Three 1 l e I s l and C l eanup , Memorandum to Wi l l i am J .  Di rc ks from 
N.  M .  Hal l er ,  dated February 28 , 1980 , at IV-20 , ' M( 6 ) : 1 1 I neffect i ve  
use of l i m i ted fi nanc i a l resources of  the  l i censee and  the  poss i b i l i ty 
that the l i censee cou l d go bankrupt and not be ab l e  to comp l ete the 
c l eanup , an eventua l i ty for wh i ch no conti ngency p l ans have been 
i denti fi ed . 1 1 

Testi mony of  Aaron Levy of the Secur i ti es and Exchange Commi s s i on , 
D i v i s i on of Corporate Regu l ati on , before the New Jersey Board of  P ub l i c  
Uti l i t i es at 470 , 494-95 (May 24 , 1978) ( here i nafter c i ted as Levy 
Testi mony) . 

11/ D i rect Testi mony of Thomas E . Dewey , Jr .  (Theodore Barry & Associ ates 
Study) , Statement No . 3 ,  at I I I - �  (March 4 ,  1980 ) ( here i nafter c i ted 
as Dewey Testi mony) . 

12/ Levy Testi mony ,  supri note 10 , at 483-84 ; te l ephone conversati on  wi t h  
Grant Guthri e ,  Secur  ti es and Exchange Commi s s i on , D i v i s i on o f  Corpo rate 
Regu l at i o n .  
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It  i s  i mportant a l so to recogni ze that before the acc i dent at TMI- 2 ,  the 
l i censee was a s o l vent corporati on .  It was therefore not f i nanc i al mi sman­
agement that prec i pi tated the fi nanc i al  di stress  of the l i censee . I nstead , 
the acc i dent at TMI - 2 , wh i ch l ed to the i noperabi l i ty of that un i t as we l l as  
the s hutdown of u n i t 1 ,  was the factor l eadi ng to  the  need to  b uy e l ectri c i ty 

����n�!���a��u��=� ;�c�����:1!;s ���t����s
r!!s��� 1

e!�e;�: ���; 1�o�e
=�d��sed 

ban kruptcy---e i ther l i qui dati on or reorgan1 za!!9n-- - as an opti on  that wou l d 
so l ve any of the current ly  exi sti ng prob l ems . -- Rather ,  the potenti al  
strength of the  l i censee to  conti nue operati on or c l eanup , or both , appears to 
be  conti ngent upon whether the  l i censee is  afforded the  rate i ncreases !B; cover the costs of s ubsti tuted energy sources and the c l eanup of TMI - 2 . ---

2 . 0 BANKRUPTCY 

The opti on of ban kruptcy becomes a cons i derat ion  when , i n  a debtor-credi tor 
s i tuati on , the debtor i s  unab l e to perform i ts part of an agreement because o f  
the exi stence o f  excess debts �H;the part o f  the debtor i n  re l ati on to the 
amount of the debtor • s  assets . -- One sol uti on that the ban kruptcy l aw uti l i ze s  
to remedy th i s s i tuati on  i s  a court proceedi ng i n  whi ch the debtor surrenders 
vi rtual}� al l i ts assets for di stri but i on to credi tors on a pro rata or part i a l  
bas i s . -- Al though sati s facti on of  the ob l i gati ons  of the debtor occurs i n  a 
manner general l y  uncontemp l ated by e i ther of the Pi§;i es ,  the debtor- credi tor 
re l ati onshi p remai ns i ntact duri ng the proceedi ng . --- Thi s type  of so l uti o n , 
obv i ous ly  vi ewed as l ess  than perfect b¥9�oth the debtor and the credi tor ,  was 
env i s i oned by Congress  as ear ly  as 180� as 

13/ See Levy Testi mony ,  s upra note 10 , at 473- 74 (GPU) , 483 , 520 (JCP&L ) . 

14/ See Levy Testi mony ,  s upra note 10 , at 483 , 491 , 502 and references i n  
note 77 , i nfra .  

15/ See Levy Testi mony , s upra note 10 , at 501-02 .  

16/ 9 Am . Jur .  2 d  Ban kruptcy Reform Act of 1978 : Overv i ew § 1 . 1 ,  at 4 ( 1979 ) . 

17/ The i ndi v i dual debtor i s  enti t l ed to certai n property exempti ons , wh i c h 
consti tute property or assets that do not pass to the trustee for eventu a l  
di stri buti on  among the credi tors . See 11 U . S . C . A .  §522 ( 1979 ) . 

18/ 9 Am . Jur .  2d , s upra note 16 , §1 .  1 ,  at 4 .  

19/ I n  1800 Congress  fi rst enacted the Bankruptcy Act . S i nce that ti me , 
numerous acts and amendments have appeared . See J .  Mac lac h l an ,  Handb o o k 
of the Law of Bankruptcy §28 , at 21 et seq .  ( 1956 ) . A maj or  act was the 
Bankruptcy Act of 1898 , i d  at 22 , whTCh was amended in 1938 by what was 
known as the 1 1 C handl er Act11 • I d .  at 24 ; 10 . Cowans ,  Ban kruptcy Law and 
Practi ce , §12 , at 7 ( 2d ed.  1978) ( herei nafter c i ted as Cowans ) .  F i na l l y , 
40 years l ater Congress  e nacted the current Ban kruptcy Code , wh i ch i s  
codi fi ed i n  Ti tl e 11 of the Un i ted States Code . Cowans , s upra , §12 , at 7 .  
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a des i rab l e method of bal anc i ng the neces s i ty of  re l i �H}ng the debtor from the 
woes of  i nextri cab l e ,  prebankruptcy f i nanc i a l  burdens-- and the des i rabi l i ty 
of a l l owi ng the cred�i9r to sal vage some payment where the debt cannot or  wi l l  
not be pai d i n  ful l . --

I n  thi s vei n and purs uant to the power de l egated to Congress  i n  Arti c l e  I ,  §2f1 of the Uni ted States Consti tuti on to l egi s l ate on the s ubject of bankruptcy ,-­
Congress  enacted the l atest vers i on of the  ban kruptcy l aws , the  Bankruptcy 
Code of 1978 ( Code ) , 11 U . S . C . A .  § 101 et seq .  A s  ment i o ned above , one form 
of ban kruptcy requi res the debtor to surrender the property of and the property 
i nterests i n  i ts estate to the trustee , who ��9s ,  or l i qu i dates , those assets 
to pay the c l a i ms of the debtor • s  credi tors . -- Thi s  type of  bankruptcy , 
cal l ed l i qu i dati on , i s  found i n  Chapter 7 of  the Code and i s  general l y  uti l i zed 
i f  conti nuati on  of  the bus i ness  i s  not a v i ab l e opti o n .  

Li qu i dat��? res u l ts i n  the di scharge of vi rtual l y  a l l of  t h e  debtor • s  ob l i ­
gati ons . -- Another so l uti on , offered i n  Chapter 11 o f  the Code , i s  prefer­
ab l e  to a debtor that wi s hes to conti nue i ts bus i ness . U nder a Capter 1 1  
1 1 reorgani zati on , 1 1 the court enj o i ns  credi tors from attempti ng to c l ai m  the 
debtor • s  assets unti l e i ther the debtor or an i nter��;ed party formu l ates and 
presents a p l an of reorgan i zati on  to the credi tors . -- · 

20/ 

21/ 

Certai n debts remai n nondi schangeab l e under 11 U . S . C . A . §523 . For 
examp l e ,  debtors must pay certai n taxes and customs duti es , §523 ( a ) ( 1) , 
and debts i ncurred as a resu l t of fal se pretenses , fraud , §523(a) ( 2 ) , 
or wi l l fu l  and ma l i c i ous i nj ury to another enti ty or  to the property of 
another enti ty ,  §523(a ) ( 6 ) . 

1 Cowans , s upra note 19 , §1 , at 1 ;  Arner , The Worth i er Credi tors ( And a 
Cheer for the Ki n ) - - Revi s i ted , 53 Am . Bankr.  L .  J .  389 , 391 (1979) 

here 1 nafter c 1 ted as Arner) . The purpose of  the ban kruptcy l aws from 
the pub l i c 1 s po i nt of v i ew have been stated to be : 

( 1 )  to return to useful  producti on  a man so harras sed by debt 
that he cannot do h i s work proper ly  [ and thus avo i d  transformi ng 
the debtor i nto a pub l i c  charge ] , and (2)  to d i v i de fai r ly  among 
the . . .  credi tors such assets as he has . ( Cowans , s upra note 19 , 
§1 , at l . ) 

22/ Art i c l e I ,  §8 of the Uni ted States Consti tuti on  reads i n  perti nent 
part as fo l l ows : 1 1 The congress  s hal l have power to . . .  estab l i sh 
. . .  un i form l aws on  the s ubject of bankruptc i es thro ughout the U n i ted 
States . . . .  1 1  

23/ 11 U . S . C . A . §704 ( 1979 ) (duti es  of  trustee ) .  

24/ 2 Col l i er  Bankruptcy Manual , � 700 . 01 , at 700- 1 ( 3d ed .  L .  Ki ng 1979 ) ;  
3 Cowans ,  s upra note 19 , §901 , at 80-81 . 

25/ 3 Cowans , s�pra note 19 , §901 at 81 . Mr .  Cowans notes _that Federal 
courts are hosp i tab l e 1 1  to Chapter 11 proceedi ngs because reorgan i zati on  
wi th consequent rehabi l i tati on  i s  cons i dered to  be more des i rab l e than  
l i qu i dati o n .  I d . , §901 , at  83 . See 11  U . S . C . A . §362 ( 1979) ( automati c  
stay prov i s i on). 

D-4 



2 . 1 Chapter 7 Under the Code 

Under Chapter 7 ,  e i ther the debtor or one or  more credi tors may fi l e  a peti ­
ti on  for ban kruptcy i n  the bankruptcy court .  In  the  former i nstance , the 
proceedi 2S;i s  cal l ed 1 1 vo l untary . 1 1 I n  the l atter event , i t  i s  deemed 1 1 i nvo l ­
untary . 1 1- I n  both cases , however ,  a trustee i s  a necessary part of the 
Chapter 7 proceedi ng . I n  fact , i mmedi ate l y  after the order f��1re l i ef wh i ch 
occurs upon commencement of  a vo l untary case under Chapter 7 ,- the court 
wi l l  appo i nt as i nteri m trustee a di s i nterested person who i s  e i ther a member 
of a pane l of pri vate trustees or who was s�§� i ng as trustee i n  the case 
i mmedi ate ly  precedi ng the order for re l i ef . - The �§yv i ce of  the i nteri m 
trustee termi nates upon  the e l ecti o n  o f  the trustee . -

2 . 2 F i nanc i a l  Impl i catons  of  the  Legal Ob l i gati ons  of a Chapter 7 Trustee 

One of  the duti es of the trustee i n  a Chapter 7 case i s  to co l l ect and reduce . 
to money the property of the debtor ' s  estate and to c l ose up the e�09te as 
qui ck ly  as pos s i b l e  i n  v i ew of the best i nterest of the credi tors . - Al though 
these parti cu l ar tas ks appear to be i rreconc i l ab l e  wi th the i dea of  safeguardi ng  
any of the as sets of  the  bus i nes s  for a purpose such  as  c l ean i ng up  TMI - 2 , 
another duty of the trustee may arguab l y  al i gn i tse l f more c l ose ly  wi th the 
pub l i c  i nterest i n  and regul atory concern wi th safeguardi ng the publ i c  from 
the danger of radi o l og i cal  harm emanati ng from the contami nated p l ant . Th i s 
duty , the fi fth duty enumerated i n  sect i o n  704 of the Code , i s  as fo l l o�it 
1 1  [T] he trustee sha 1 1  i f  adv i sab 1 e ,  oppose the di scharge of  the debtor .  1 1-
The general effect of a d i scharge under secti on 727 i s  to rel i eve the debtor 
from hav i ng to pay al l ���ts that arose before the date of  the order for 
re l i ef under Chapter 7 . -

Thi s prov i s i on cou l d be uti l i zed to di scharge the l i censee so l e l y  from i ts 
non- l i cense- re l ated monetary ob l i gati ons so  that these funds cou l d be used to 
c l eanup TMI- 2 .  The respons i b i l i ty for TMI - 2  c l eanup occas i oned under the 
l i cense i s sued by NRC purs uant to Secti on 103 of the Atomi c Energy Act of 
1954 , as amended (AEA) i s  not a debt wi th i n the mean i ng of the Code . There­
fore , use of the di scharge prov i s i on to nu l l i fy the l i censee ' s ob l i gati on to 

26/ 11 U . S . C . A . §§301 , 303 (1979 ) .  

27/ I d .  §301 (1979 ) .  

28/ I d .  §701(a)  ( 1979 ) .  

29/ I d .  §701( b )  ( 1979 ) . The credi tors who may vote for a trustee may a l so 
e l ect a commi ttee of c redi tors who hol d an al l owab l e ,  unsecured c l ai m 
to consu l t wi th the trustee , make recommendati ons to the trustee and 
submi t  to the court questi ons  affecti ng the admi n i strati on  of  the estate . 
I d .  §705 ( 1979 ) . 

30/ I d .  §704( 1 )  (1979 ) . 

3l/ I d .  §704(5 )  (1979 ) .  

32/ I d .  §727 ( b )  ( 1979 ) .  See a l so Kl e i n ,  The Ban kruptcy Reform Act of 1978 , 
53 Am . Bankr .  L .  J .  1:-l9-cl979 )  ( herei nafter c i ted as Kl e i n)  (excepti o n s  
t o  di scharge prov i s i on ) . 
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c l ean up TMI-2 wou l d  not on ly  be an i mproper app l i cati on  of  the Code prov i s i ons  
to  the l i censor- l i censee rel ati ons h i p  between the  NRC  and  the  l i censee , but  
a l so wou l d  thwart the NRC ' s regu l atory authori ty to  i ns i st that the  l i censee 
fu l fi l l  i ts respons i b i l i ty to c l ean up the s i te .  Under the AEA , on ly  the N RC 
can di scharge a l i censee from i ts l i cense3�?us excus i ng the l i censee from i ts 
duti es i ncurred pursuant to that l i cense . - Rather than revo ke the l i cense , 
however , i t  wou l d  be i n  the pub l i c  i nterest for the NRC to i ns i st  that the 
l i censee e i ther restore TMI-2  to useful serv i ce or comp l y  wi th i ts duty u nder 
secti on 50 . 82 of  the NRC Regu l ati ons to decontami nate and perhap s  decomm i s s i on 
TMI- 2 .  The argument coul d then be made that funds to c l ean up TMI - 2  shou l d  be 
a l l ocated as an  admi n i strati ve expense !�yurred as an " actua l , necessary [ cost  
and  expense]  of  preservi ng the estate . "- In  the Code , admi ni strat!M' expenses  
are gi ven f i rst pri ori ty over the  general c l a i ms agai nst the  estate . -
Arguments rai sed u nder the AEA s hou l d be determi nati ve o f  the fact that the 
l i censee has the f i rst duty pursuant to the AEA to decontami nate TMI-2  whether 
or not the l i ce nsee i s  in  bankruptcy proceedi ngs . 

Nonethe l ess , assum i ng arguendo that the debtor-credi tor prov i s i ons  of the Code 
are app l i ed to the responsibi l i ti es that the l i censee has i ncurred as a regu­
l ated enti ty ,  the l anguage of the Code wou l d  not necessari l y  exc l ude decon­
tami nati on  as a preferred pri ori ty .  The l i censee is  a debtor i n  the sense 
that it owes both the publ i c  and the NRC the duty to c l ean up a potenti a l l y  
dangerous s i tuati o n .  Neverthe l ess , one cou l d draw the i nference from expert 
testi mony before the PUC that i t  mi ght be i nadv i sab l e to promote an anal ogy 
under the Code between the grant of  a l i cense and a debtor- credi tor re l at i o n­
s h i p  between the l i censee and the NRC . Under the Code , wi th vari ous  excep t i ons 
and subj !�Y to court approval , a trustee may assume or rej ect any executory 
contract-- or unexp i red l ease of the debtor .  As noted i n  thi s 

33/ Atomi c Energy Act of 1954 , as amended , 42 U . S . C . §2234 , 2236 ( 1976 ) . 
Cf .  Pal mer v .  Massachusetts , 308 U . S .  79 , 83 ( 1939 ) ( D i stri ct Court had 
no power to deal wi th matter i n  keepi ng of  state authori ti es ) .  

34/ 11 U . S . C . A . §503 ( b ) ( 1 ) (A)  ( 1979 ) . 

35/ Testi mony of Harvey Mi l l er ,  of pri vate New York l aw f i rm befo re 
Pennsyl van i a  Pub l i c  Uti l i ty Commi s s i on (Cross  Exami nati on ) , - at 1496- 97 
(January 29 , 1980 ) ( herei nafter c i ted as Mi l l er Testi mony ;  11 U . S . C . A .  
§507 ( a ) ( 1) ( 1979 ) . 

I f  the NRC ' s c l ai m  were deemed not to qual i fy as an admi n i strat i ve 
expense , i t  cou l d be re l egated to the status of  a general , unsecured 
c l ai m  and thus p l aced i n  the same category wi th such c l ai ms  as wage s , 
sal ari es and commi s s i ons . See 11 U . S . C . A .  §507 ( a ) ( 3 )  ( 1979 ) . But 
see 10 C . F . R .  §50 . 81(a) (1 )  {rlghts of c redi tor secured by l i en  upo n  
producti on o r  uti l i zati on fac i l i ty ,  wh i ch i s  s ubject of  l i cense , may 
be exerc i sed on ly  i n  comp l i ance wi th and subj ect to same N RC requi re­
ments and restri cti ons as i s  l i censee ) . 

36/ The term " executory" denotes that wh i ch has yet to be executed or per­
formed . B l ack ' s Law D i cti onary 680 (4th ed . 1968) . 
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testi mony ,  some c redi tors may urge that the l i cense to operate TMI i s  a 
contractua l de l egati on , wi th that part of the l i cense , whi ch re l ates to decon­
tami nati on , as an  executory3�9ntract and thus s ubject to rejecti on under 
s ecti on 365 (d )  o f  the Code . --

Such a c l ai m ,  h��'ver , may not prevai l i n  l i ght of a recent Seventh C i rcu i t  
Court dec i s i o n . -- I n  that case , the court noted that a l i teral  defi n i ti o n  of  
a contract executory i n  who l e or i n  part cou l d i nc l ude the ijnperformed ob l i ga­
ti on of e i ther t�§;debtor or the bankrupt under a contract ful l y  performed by 
the other party . -- Yet , the court reasoned that thi s i nterpretati on  i n  
ban kruptcy cases wou l d  enab l e the trustee to repudi ate accrued obl i gati ons . 
The court therefore he l d  that 1 1 a contract wh i ch i s  executory on ly  i n  the sense 
that i t  prov i des the fu l l y  performed non-bankrupt party wi th a c 1 4�' agai nst 
the bankrupt estate i s  not one whi ch may be assumed or rej ected . 11-- I f ,  
however , the l i cense i s  v i ewed as executory contract and i s  assumed rather 
than rejected by the trustee , it i s  the above-menti oned wi tnes s • be l i ef that 
the costs associ ated wi th sati sfyi ng the contract wou l d  become an admi n i s­
trat � ve ex�!?se and wou l d therefore take pri ori ty over the  c l a i ms of the other 
c red1 tors . --

One further poss i b i l i ty under a Chapter 7 l i qu i dati on proceedi ng i s  that the421 
debtor cou l d attempt to exempt certai n assets of the estate for the c l eanup . ---­
A l though Secti on 522 app l i es to i ndi v i dual debtors , the obv i ous  i ntent of the 
secti on (wh i ch governs such  exempti ons ) i s  to a l l ow the debtor a mi n i ma l  
amount of assets and property necessary to  avo i�3;orc i ng the debtor and  the 
debtor • s  dependents to become wards of soc i ety . -- Thi s secti on arguab l y  
cou l d b e  app l i ed by anal ogy to f i l l  the gaps i n  the Code , wh i ch does not 
address  the pec u l i ari ti es of a bankrupt pub l i c  uti l i ty wi th a contami nated 
nuc l ear power p l ant . I n  any event , whether any exempti on coul d be l arge 
e nough to accomp l i s h the c l eanup of TMI - 2  depends upon whether the enti re 
1 1 estate 1 1  of the l i censee yi e l ds enough assets to c l ean up the s i te .  Such  an 
arrangement , wh i ch wou l d  very l i ke l y  res u l t i n  none of the credi tors be i ng 
pai d ,  i s  not necessari l y  an un l i ke l y  res u l t notwi thstandi ng the fact that one 
of  the major purposes of the Code i s  to rei mburse credi tors . One of  the 

377 Mi l l er Testimony ( D i rect) , s upra note 35 , at 17 . M i l l er al so testi f i ed that 
GPU adv i sed h i m  that i t  i s  commi tted to c l ean i ng up TMI - 2  as l ong as i ts 
rates permi t suffi c i ent revenues to effectuate c l ean up . I d .  at 18. 

38/ See I n  re Ch i cago , Rock  I s l and & Pac i fi c  R . R ,  Co . , 604 F . 2d 1002 (7th C i r .  
1979 ) . 

39/ I d .  at 1003 . 

40/ I d .  at 1003-04 . 

41/ See Mi l l er Testi mony (Cross  Exami nat i o n ) , s upra note 35 , at 1496-97 . 

42/ See general l y  Kl e i n ,  s upra note 32 , at 23 . 

43/ See 11 U . S . C . A .  §522 ( 1979 ) . Obv i ou s l y  thi s i dea cou l d be carri ed to 
an extreme : i f  GPU i s  not perm i tted to retai n s uffi c i ent as sets to 
c l ean up TMI-2 , then the contami nated p l ant wi l l  become the ward and 
thus the expense of soc i ety .  
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reasons for the exi stence of  a ban kruptcy l aw i s  the recogni ti on  that cre d i tors 
of  a debtor wi th severe fi nanc i al prob l ems s hou l d be ab l e to recoup at l ea s t  a 
proporti onal  amount of  the i r c l a i ms .  I n  v i ew of the pub l i c  i nterest assoc i ated 
wi th decontami nati on , however , credi tors of  a publ i c  uti l i ty s hou l d expect to 
recoup l ess  than credi tors of any o4�'r type of corporati on  i f  the funds are 
necessary to avert a publ i c  hazard . -- Al though a Chapter 7 l i qu i dati on  wou l d  
be the appropri ate opti on  i f  TMI - 1  and - 2  were s hut down permanent ly , cred i tors 
wou l d  have a better chance to recoup the i r l osses , i n  sp i te of the decontam i na­
ti o n  of TMI - 2 , i f  the l i censee were reorgani zed rather than l i qui dated . 

2 . 3 Chapter 11 Under the Code 

I f  the NRC authori zes the operati on of TMI - 1 ,  the more appropri ate chapter to 
purs ue under the Code wou l d b� a Chapter 11 reorgan i zati o n .  The purpose  of  
Chapter 11  i s  to  a l l ow the debtor to  restructure i ts fi nanc i al s i tuat i o n  so  
that the debtor may operate i ts bus i ness , thus  prov i di ng emp l oyment as i t  
earns  funds to pay credi t�59 and to pay returns on  stoc ks he l d by those who 
i nvested i n  the bus i nes s . -- One commentator has aptl y  stated that the 
1 1 fundamental premi se for a busi ness  reorgan i zati on  i s  that assets used for  
produc� i o n  i n  the  i ndustry for  wh i �b;they were des i gned are more val uab l e than 
those same assets so l d for scrap . 1 1-- Certai n l y ,  i n  a s i tuati on  where the  
corporati on suppl i es the  publ i c  wi th a bas i c  neces s i ty such  as e l ectri c i ty ,  
the need of the publ i c  may al so  be better sati sf i ed by reorgan i zati on , rather 
than l i qui dati on . Moreover , the generati on of  e l ectri c i ty wou l d l ead to 
revenues that cou l d be used to c l ean up TMI - 2 .  

A s  under Chapt!V/7 ,  a Chapter 11 case may b e  commenced e i ther vo l untari l y  o r  
i nvol untari l y . -- Unl i ke a l i qu i dati on  proceedi ng , however , i n  a reorgan i zati on  
the  court on ly  appo i nts a trustee where a party i n  i nterest so requests and  
where the court has made certai n fi ndi ngs , s uch  as fraud , di s honesty ,  i ncompe­
tence , gross  mi smanagement , or , that s uch an appoi ntment i s  i n  the best i n4§yests  
of credi tors , equ i ty securi ty ho l ders , and other i nterests of  the  estate . --

I f  no request i s  made for a trustee or  i f  the court does not order the app o i nt­
ment of a trustee , then the debtor i n  possess i on has a l l the ri ghts and duti e s  
of  a trustee s ub�§rt to any l i mi tati ons  on  a trustee and other than the r i ght  
to  compensati on . -- If  a trustee i s  appo i nted , and  un l es�0;he court orders  
otherwi se , the  trustee may operate the debtor • s  bus i ness . --

44/ See text accompanyi ng note 143 , i nfra . 

45/ 

46/ 

47/ 

48/ 

49/ 

50/ 

Kl e i n ,  s upra note 32 , at 7 .  See a l so Ki ng , Chatter 11 of the 1978 
Ban kruptcy Code , 53 Am . Bankr:-L:-J. 107 , 107 1979) ; Kl ee , Al l You 
Ever Wanted To Know About Cram Down Under the New Bankruptcy Code , 
57 Am.  Ban kr .  L .  J .  133 , 133 (1979) ( herei nafter ci ted as Klee) .  

Kl e i n ,  s upra note 32 , at 7 .  

11 U . S . C . A .  §§ 301 , 303 ( 1979 ) . 
at 29- 30 . 

I d .  §1104 ( 1979 ) . 

I d .  §1107 ( 1979 ) . 

I d .  §1108 ( 1979 ) . 

See general l y_  

D-8 

Kl e i n ,  s upra note 3 2 , 



The trustee , i n  effect , rep l aces the Board of D i rectors . Al though the trustee 
usual l y  chooses to retai n the keM1�anagement of the corporati on to conti nue 
the bus i nes s  of the corporati on ,-- the trustee a l so ��� the di screti on , wi th  
court authori zati o n , to  rep l ace management personne l . -- Al so un l i ke i n  a 
Chapter 7 case , where unsecu��? credi tors wi th a l l owabl e  c l ai ms may choose to 
form a credi tors • commi ts., ,-- the court i n  a Chapter 11 proceedi ng appo i nts  
a commi ttee of  unsecure� cred�59rs as  soon as  practi cab l e after the order 
for re l i ef i n  a Chapter 11 case . -- Among the powers and duti es  of s uch  a 
commi ttee i n  a reorgani zati on  proceedi ng are the power to authori ze the emp l oy­
ment of s uch persons  as attorneys and accountants ; the power to consu l t  wi th 
the trustee or debtor i n  posses s i on ;  the power to request the appoi ntment of a 
trustee or exami ner ; 5�?d the power to parti c i pate i n  the formu l ati on of a 
reorgan i zati on p l an . --

The debtor may fi l e  a reorgani zati on  p l an wi th a peti t ion  5��menc i ng a vo l un tary 
case or  at any ti me i n  a vo l untary or an  i nvol untary case . -- However , the 
debtor has on ly  120 days wi thi n whi ch to enjoy the exc l us i ve ri ght to fi l e  a 
p l an after the date of the order for rel i ef .  Any party i n  i nterest , i nc l udi ng 
the debtor , the trustee , and a credi tors ' commi ttee , among others , may f i l e  
s uch  a p l an i f a trustee has been appoi nted , i f  the debtor has not fi l ed a 
p l an before 120 days after the date of the order for re l i ef and i f  the debtor 
has not f i l ed a p l an  that has been accepted before 180 days after the date of  
the order for r��}e f  by each c l ass the c l a i ms or  i nterest of wh i ch are i mpai red 
under the p l an . --

The reorgani zati on  p l an must des i gnate , subject to certai n condi t i ons , each 
c l as s  of  c l a i ms , spec i fy any c l as s  of c l a i ms or i nterests that i s  not i mpai red 
under the p l an ,  speci fy the treatment of any c l ass of c l ai ms or  i nterests that 
i s  i mpai red under  the p l an ,  prov i de the same treatment for each c l ai m or 
i nterest  of a parti cu l ar c l ass un l ess  the ho l der of a parti cu l ar c l ai m  or  
i nterest agrees otherwi se , provi de an adequate mechani sm for executi on  of the  

51/ Levy Testimony , s upra note 10 , at 488 . 

52/ Levy Testi mony , s upra note 10 , at 497-98 . 

53/ 11 U . S . C . A . §705 (1979 ) .  

54 An a l l owed c l ai m  of a credi tor secured by a l i e n  on property i n  wh i ch 
the estate has an i nterest i s  a secured c l ai m  to the extent of the val u e  
o f  t h e  credi tor ' s  i nterest i n  s uch property . The c l ai m  i s  unsecured to 
the extent that the val ue of the credi tor ' s  i nterest i s  l es s  than the 
amount of the a l l owed c l a i m .  1 1  U . S . C . A . §506 ( a) (1979 ) . 

55/ I d .  §1102(a) (1 )  ( 1979 ) . Other commi ttees may be appoi nted upon a request  
by � party i n  i nterest.  I d. §11Q2 (a ) ( 2 )  ( 1979 ) .  

56/ I d .  §1103 ( 1979 ) .  

57/ I d .  §1121 ( 1979 ) . 

58/ I d .  §1121(b ) , ( c )  (1979 ) .  See general l y  Kl e i n ,  supra note 32 , at 9-10 . 
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p l an- - - e . g . , retenti on by the debtor of  a l l or  part of  the p roperty of the 
es tat� , trans fe r  of  property to one or  more enti ti e s , merger or conso l i dati o n  
of t h e  debtor wi th  o n e  or more persons , s a l e of p roperty be l ong��� t o  the 
es tate- - - and p ro v i de for modi f i cati on  of  the corporate c harte r . --

l f  the company undergoi ng f i nanc i a l  di ffi c u l t i es  i s  a regi stered ho l di ng 
company , as i s  GPU , that company mus t  comp l y  wi th the ·�?date o f  the P u b l i c  
Uti l i ty Ho l d i ng Company Act o f  1935 , as amended (Act ) . -- The Act req u i res 
regi s te red ho l di ng compan i es to fi l e  the i r proposed reorgan i zati on p l ans wi th 
the Securi t i es  and Exchange Comm i s s i on ( SEC ) for the approval of the SEC after 
an opportun i t�1;o r  an i n i ti a l heari ng before the SEC pri o r  to i ts s ubmi s s i o n  
t o  the co��} · -- The SEC has the ri ght to propose  the p l an i n  the fi rst 
i ns tance . -- Moreover , the SEC has the j ur i sdi cti on to e i ther approve o r  d i s ­
approve of  the expendi ture of funds fo r fees , expenses  a n d  remunera�!9n pai d i n  
connecti on  wi th a l i qu i dat i on , reorgan i zati on o r  rece i ve rs h i p  case . -­
Notwi thstandi ng the secti on  i n  the Code , wh i ch s tates that the6�yC may not appea l  
from any court j udgment , order , or  dec ree e ntered i n  the case , -- i f  a reg i stered 
ho l di ng company e nters i nto reorgan i zati o n  proceedi ngs , that comg�?Y must  obta i n 
app roval  of  i ts p l an from both the SEC and the ban kruptcy court . -- A s  doe s  the 
NRC , the SEC acts i n  the pub l i c  i nte re s t .  In  spec i f i c ,  the SEC has j u r i s d i ct i o n  
under �he ��} t o  p rotect the i nvestors a n d  cons umers of  p ub l i c  uti l i ty ho l d i ng 
compan 1 es . --

59/ 11 U . S . C . A . §1123 ( 1979 ) . After the p l an i s  f i l ed ,  the ho l der of  a 
c l a i m  or i nterest may accept o r  rej ect the p l an ,  i d .  §1126 ( 1979 ) , o r  
the p l an may b e  modi fi ed .  l d .  §1127 ( 1979 ) . The-cou rt may confi rm 
the p l an i f  certai n cond i ti ons  are met . I d .  §1129 ( 1979 ) . After 
confi rmati on , and absent an order revo ki ng-an o rder o f  confi rmati on , 
the debtor may execute the p l an .  l d .  §§1142 , 1144 ( 1979 ) . 

60/ 15 U . S . C .  §79 et seq .  ( 1976 ) . 

61/ 15 U . S . C . A .  §79k( f) ( S upp . 1980 ) ; Levy Testi mony , s upra note 10 , 
at 477 , 526 . 

62/ 15 U . S . C . A §79 k( f)  ( S upp . 1980 ) . 

63/ l d . ; Levy Test i mo ny ,  s upra note 10 , at 525 . 

64/ 11 U . S . C . A .  §1109 ( a )  ( 1979 ) . Sect i o n  1109 ( a )  a l s o  p rov i de s  that the 
S EC may ra i se  and may appear and be heard on any i s s ue i n  a case u nder 
C hapter 11 . 

65/ Levy Testi mony , s upra note 10 , at 477 . Te l ephone conversati on wi th 
Grant Guthri e ,  Securi t i e s  and Exchange Commi s s i on , D i v i s i on of Corporate 
Regu l ati on .  -

66/ See 15 U . S . C .  §79a ( 1976 ) ; 15 U . S . C . A .  §79 k( f)  ( Supp . 1980 ) . 
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The fi rst hurdl e a company faces i s  whether the company has enoM�? assets a nd 
cas h to operate pendi ng formu l ati on and acceptance of the p l an . -- Al though 
there are prov i s i ons  i n  the Code for court approMA} o f  a p l an even though s ome 
c l asses of  credi tors do not approve of the p l an ,-- the ai m of Chapter 11 �§; 
the negoti ati on  of a consens ual p l an between the debtor and the credi tors . -­
Whi l e  negoti ati ng the p l an ,  the debtor must be careful  not to encourage di s s e nt 
by even the common sharehol der c l as s , or e l se  the debtor wi l l  ri s k  al i enat i ng 
credi tor c l a'H's that mi ght ordi nari l y  l ater dec i de to i nvest i n  the stoc k o f  
the uti l i ty . --

I f  the debtor i s  unab l e  to negoti ate a p l an that sati sf i es al l of the cred i ­
tors , the " cram down" prov i s i on of the Code becomes app l i cab l e .  Thi s pro­
v i s i on al l ows j udi c i al  confi rmati on  of  a p l an over the di s sent of one or more 
c l asses of  credi tors i f  the p l an does not d i scrimi nate unfai r ly  and i s  fai r 
and equi tab l e wi th respect to each c}!1s of  c l ai ms or i nterests that i s  i mpai red 
under and has not accepted the p l an . -- I n  effect , the provi s i on requ i res . 
that each �2}ori ty c l a i m  be sati sf i ed un l es s  the ho l der of  the c l ai m  agrees  
otherwi se . -- Under the  p l an each member of  the  di sse�]}ng c l as s rece i ves the 
amount that wou l d have been rece i ved upon l i qu i dati o n . -- For examp l e ,  a 
secured cred}49r rece i ves the val ue of i ts secured pos i ti on i n  cas h or  cas h 
equ i val ents ,-- and no j uni or credi tor or stoc kho l de;5�ay rece i ve anythi ng 
unti l the d i ssenti ng credi tor c l as s  i s  pai d i n  fu l l . -- I f  a p l an essenti a l l y  
cannot be cons ummated , on request o f  a party i n  i nterest and afte� noti ce and  
a hea7�9g ,  the  court may convert the  Chapter 11  proceedi ng i nto a Chapter 7 
case . -- I n  thi s event i t  appears that the pri ori ti es  system set out i n  
sect ion  507 of the Code wou l d  app l y  to the c l ai ms of the credi tors . 

2 . 4 F i nanc i al Imp l i cati ons of Lega l Ob l i gati ons  of  a Chapter 11 Trustee 

Even i f  a p l an cou l d  be dev i sed for the reorgan i zati on of  the l i censee , and 
al though reorgan i zati on  wou l d  be a more favorab l e opt ion  than l i qu i dati on , 

67/ Mi l l er Testi mony (Cross Exami nati on ) , s upra note 35 , at 1433 . 

68/ See 11 U . S . C . A . §1129 ( b )  ( 1979 ) . 

69/ Mi l l er Testi mony (Cross Exami nati on ) , s upra note 35 , at 1436- 37 . 

70/ I d .  at 1440-41 . 

71/ 11 U . S . C . A  §1129 ( b ) (1 ) . See general l y  Kl e i n ,  s upra note 32 , at 14- 15 ; 
Kl ee , s upra note 45 , at 134- 38 . 

72/ Kl ee , s upra note 45 , at 137 . 

73/ Id .  

74/ Mi l l er Testi mony ( Cross  Exami nati on ) , s upra note 35 , at 1431 .  

· 75/ Id .  at  1432 . 

76/ 11 U . S . C . A .  §1112 (b ) ( 7 ) . Secti on 1112 a l so  descri bes other s i tuat i o n s  
that cou l d  res u l t i n  convers i on-- or d i smi ssal - -of  a Chapter 1 1  case . 
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such a course of acti on has not been recommended . 77/ Many prob l ems are 
associ ated wi th a Chapter 11 proceedi ng as i de from the genera l  confus i on 
that occurs duri ng formul ati on of the p l an :  vendor credi t may become more 
di ffi cu l t to �ft;ai n and bank l oans may be l i mi ted and s ubj ect to approval 
of the court ;-- vari ou' Jssues may ari se that may res u l t i n  l engthy 801 l i ti gati on p roceedi ngs ;� a sti gma attaches to a once-bankrupt comfti?Y ;-­
there are h i gher i nterest rates i mposed on  a once-bankrupt company ;-­
operation  of the company i s  i neffi c i ent duri ng reorgan i zati on because of 821 
numerous court appearances and requi r§�;attendance at credi tors • meeti ngs ; -­
the costs of  reorgani zati on are h i g h . -- I n  thi s case reorgani zat ion  wou l d  

77/ See , �· , Report , si\ra note 1 ,  at 39-40 ; Dewey Testi mony ,  s u�ra 
note 11 � at 1 1 1 - 5 ;  M l er Testi mony ( D i rect and Cross  Exami nat on) , 
s upra note 35 , pas s i m .  

78/ Mi l l er Testi mony ( D i rect) , s upra note 35 , at 8 ,  21 ; Mi l l er Testi mony 
( Cros s  Exami nati on) , s upra note 35 , at 1409 . 

79/ 

Under GPU • s revo l vi ng credi t agreement wi th the l endi ng commerc i al 
banks , the i nsti tuti on of ban kruptcy proceedi ngs agai nst GPU wou l d be  
vi ewed as a defau l t  on the  part of GPU and wou l d  therefore authori ze 
the acce l erati on of the maturi ty of outstandi ng l oans by GPU i f  so agreed 
upon by a majori ty of the ban ks . Statement by J .  Graham , Treasurer o f  
GPU , i n  Response t o  Letter from Senators Al an K .  S i mpson and Gary Hart 
at 11 ( November 25 , 1979 ) .  Moreover , a l l of Met- Ed 1 s  outstandi ng bonds 
prov i df' that i f  Met- Ed s hou l d become subject to reorgani zati on proceed-
; ngs , tn<:: 1naturi ty of a 1 1  i ts outstandi ng bonds may be acce 1 erated and 
i nterest s hal l thereafter accrue on  the bonds at a rate equal  to the 
h i ghest rate payao l e  on any outstandi ng Met- Ed bond . l d .  at 14 . See 
general l y  i d .  at 12- 15 ( adverse effects o f  bankruptcy)--. 

Mi l l er Testi mony ( D i rect) , s upra note 35 , at 8-9 , 15 , 16 , 17 ( regardi ng 
use of revenues to supp l y  e l ectri c i ty serv i ces at pri ces be l ow current 
costs , i . e . , whether the bankruptcy case i s  bei ng used to s ubs i di ze 
reduced costs to customers resu l ti ng i n  an i nvas i on of case col l atera l ; 
whether court wi l l  permi t al l ocati on of the i ns urance funds to c l ean 
up TMI - 2 ; regardi ng whether the TMI operati ng l i cense i s  an executory 
contract so  that decontami nati on of TMI-2  can be avo i ded ) . 

80/ l d .  at 28. 

81/ ld. at 29 . 

82/ ld .  at 34 . 

83/ ld .  at 1 4 ,  34 ; ( Cross  Exami nati on)  at 1487 , 1498 ( costs are as soc i ated  
With h i ri ng trustee , counse l , accountants , credi tors • commi ttees ; 
apprai sers , exam i ners , etc . ) ;  Levy Testi mony , s upra note 10 , at 483 , 510 . 
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not be a sol uti on to any of the probl ems assoc i ated wi th the p l ant. I t  wou l d 
s i mp ly permi t the current s i tuati on to conti nue as�'fore reorgani zati on except 
that a trustee mi ght be appoi nted as a s uperv i sor .--

The negoti ati on of a p l an ,  however ,  may gi ve the regul atory agenc i es addi ­
ti onal l everage to i ns i st that decontami nati on of TMI-2 be treated as an 
admi n i strati ve expense and thus a fi rst pri ori ty i tem . If the company 
refuses or i s  unab l e to undertake decontami nat i on wi thout court approva l , 
and i f  the court i s  unpersuaded by a c l ai m  that the l i censee must sati sfy 
i ts obl i gati ons under the AEA before payi ng debts pursuant to the Code , the 
PAPUC cou l d refuse to al l ow the rate i ncreases necessary to mai na�}n the bus i ­
nes s and thus frustrate confi rmati on of the reorgani zati on p l an .-- Further­
more , i f  the s i tuat i o n  warranted such an acti on , the NRC under secti on 103 
of the AEA coul d refuse to fi nd the l i censee fi nanc i a l ly qual i fi ed to operate 
the p l ant . I f  another company were granted a certi f i cate of conven i ence by 
the PUC to operate TMI -1 , the NRC cou l d refuse to a l l ow a transfer of the 
operati ng l i cense under §184 of the AEA and 10 C . F . R .  §50 . 80 , both of whi ch 
requ i re NRC approval to a l i enate a l i cense . 

3 . 0 THE EFFECT OF STATE BANKRUPTCY LAWS 

Because the Code was conce i ved as a resu l t of a speci fi c power granted to 
Congress by the Consti tuti on , the Code possesses the status of the supreme 
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Code refers spec i fi cal ly to state l aw for exempti ons of property that shou l d 

84/ Levy Testi mony , supra note 10 , at 488 . 

85/ 11 U . S . C . A . §1129 (a ) ( 6 ) . 

86/ Greenberg , Mun i c i al Bankru tc : Same Bas i c  Aspects , 10 Urban Lawyer 266 , 
267 (1978) here 1 nafter c1 ted as Greenberg) ; Cowans , 

C
upra note 19 , §11 , 

at 3 .  See al so Perez v .  Campbe l l ,  402 U . S . .  637 , 649 1971) (test of 
confl i c�s whether state statute 1 1 stands as an obstac l e  to the accom­
p l i s hment and executi on of the ful l purposes and object i ves of Congre s s11 ) .  

87/ 1 Cowans , s upra note 19 , §11 , at 4 .  

88/ Id .  , §11 , at 6 .  

89/ Cowans ,  s upra note 19 , 1979 Supp l ement at xvi i .  
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be l eft to the debtors , name l y  §6ytai n essenti al s neces sary for the protecti o n  
of themse l ves and the i r fami ly .-- Moreover , state l aw that attempts not to  
admi n i ster the affai rs of debtors but o n l y  to  pres§i}be the effect of ban kruptcy 
upon property or persons i s  genera l l y  permi s s i b l e .-- State l aw al so retai n s  
i ts authori t�29oncern i ng any matter that has not been speci f i cal l y  addres sed 
by the Code .--

The States o f  both New Jersey and Pennsyl van i a  have prov i s i ons i n  the i r 
corporate statutory l aws for the appo i ntment of a93'ce i ver upon a b i l l  of equi ty or an acti on by credi tors or shareho l ders .-- In Pennsyl van i a the 
prov i s i on app l i es when the corporati on becomes i nso l vent or f i nds i tse l f i n  
fi nanc i a l di ffi cu l ty .  I n  New Jersey the rece i vers h i p  acti on may be 
brought when the corporat ion i s  i nso l vent , has suspended i ts ordi nary bus i ­
ness for l ac k  of funds or i s  be i ng conducted at a great l os s  and i s  greatl y  
prej udi c i a l  to the i nterests o f  i ts credi tors and shareho l ders . 
I n  v i ew of the fact that the Federal Bankruptcy Code governs i n  the area o f  
bankruptc i es where state l egi s l ati on may confl i ct ,  the purpose o f  the state 
l aw must be analyzed i n  order to ascertai n whether the Code s upercedes the 
state l aw. The current prov i s i on i n  New Jersey , for examp l e ,  wh i ch refers 
to i nso l vency , not ban kruptcy , i s  actual l y  a rev i s ion of certa i n earl i er 
repeal ed secti ons . The current vers i on ,  secti on 14-2 , d i ffers from one of 
these earl i er secti ons , secti on 14- 3 , i n  that i t  l i mi ts the type of  credi tor 
that may be a p l ai nti ff i n  a rece i vers h i p  act i o n .  However , the purposes of 941 the present secti on 14-2 and the earl i er secti on 14- 3 appear to be i denti cal .-­
One commentator noted that under the prev i ous secti on 14- 3 , a New Jersey 

90/ 1 Cowans , supra note 19 , §20 , at 15-16 , §381 , at 520-21 ; 1979 Supp l ement , -- §381 , at 29 . 

91/ Id .  §21 , at 17 . State dec i s i ons that attempt to i nterpret the Code are 
not b i ndi ng on federa l courts , however . ! d . , §23 , at 19 , c i t i ng Peti ti o n  
o f  Port l and E l ectri c Power Co . , 162 F . 2d 618 (9th C i r . ) ,  cert den i ed ,  
332 u . s .  837 (1947 ) . 

92/ Greenberg , s upra note 86 , at 267 . 

93/ N . J .  Stat . Ann . 14A : 14- 2 (West) ; Pa . Stat . Ann . t i t .  15 , §1319 ( P urdo n ) . 

New Jersey al so has a separate provi s i on for rece i vers h i ps i n  the event 
that a rai l road , canal or turnp i ke company becomes i ns o l vent . N . J .  
Stat . Ann . 48 : 3-28 (West) . 

94/ The earl i er secti on 14-3 reads as fo l l ows : 

When any corporati on sha l l become i nso l vent or sha l l s uspend i ts 
ordi nary bus i ness for want of funds to carry o n  the same , or i f  
i ts bus i ness has been and i s  bei ng conducted at a great l os s  and 
greatly prej udi c i a l  to the i nterest of i ts credi tors or stoc kho l ders , 
any credi tor . . .  may . . .  app ly  to the court of chancery for an i nj uncti o n  
and the appo i ntment of a rece i ver o r  recei vers or trustees . 

quoted i n  Kramer ,  I ns� l vent Estates i n  Federa l and State Courts and 
the Appl i cati on of Secti on 2 Subsecti on a(21) of the Bankruptcy Act , 
5 Rutgers L .  Rev .  391 , 391 n . 3 (1951) ( herei nafter c i ted as Kramer) . 
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court recogni zed the predomi nance of Federal bankrup�§Y l aw even when the Federal l aw was i nvoked subsequent to the state l aw .-- Th i s  commentator a l so 
analyzed other secti ons of the New Jersey 1 1 I nso l vency , Rece i vers and Reorgan i ­
zati o� Act11 i n  l i ght �f ear ly c�ancery court cases and conc l udes th��/when 
read 1 n  toto [they]  f1 t snugly 1 nto the mo l d  of an i nso l vency l aw . 1 1-- I n  the 
1800 15:  courts of New Jersey i nterpreted the purpose of the state statute as 
be i ng i denti cal to the bankruptcy l aws : to prevent fraud by corporati ons and 
to ensure the cre�;;ors of these i nsti tuti ons an equal d i str i but i on of the 
company • s  assets .- In t�§;1930 1 s ,  courts confi rmed the 1 1 bankrupt character1 1 
of the New Jersey statute .--

Al though these secti ons of the New Jersey act have been repeal ed s i nce these 
dec i s i ons , the sect i ons i n  the current chapter on i nso l vency appear to have 
the same i ntent : the appoi ntment of a rece i ver i n  the event that a corpora­
ti on becomes fi nanc i al ly unstab l e to undertake posses s i on of the corporati o n • s  
property and to settl e or compromi se wi th any debtors or credi tors of the 
corpo§�J i on .  The rece i ver may al so conti nue the bus i ness o f  the corpora­
ti on .-- As does the Code , the New Jersey statute prov i des for th!oo}ghts o f  setoff and counterc l ai m  a s  we l l a s  a determi nati on o f  preferences .--- It 
appears that the New Jersey statute , al though1ft¥J i tl ed 1 1 i n so l vency , 1 1 i s  i n  
real i ty a bankruptcy act s i mi l ar to the Code .---

The Supreme Court case of I nternati onal Shoe Comlany v .  P i n kus i s  contro l l i ng .  
The Court there stated that 11[ i ]t i s  apparent , w thout compari son i n  deta i l o f  
the prov i s i ons of the Bankruptcy Act wi th those o f  the Arkansas statute , that 
i nto l erab l e i ncons i stenc i es and confus i on wou l d  res u l t  i f  that i nso l venc 0�yw be gi ven effect wh i l e  the nati onal Act i s  i n  force1 1 ( emphas i s  s upp l i ed . --­

Thi s case di spe l l s  any be l i ef that an i nsol vency l aw i s  not encompassed 

95/ Kramer ,  supra note 94 , at 406 . 

96/ Kramer ,  supra note 94 , at 407 . 

97/ Kramer , s upja note 94 , at 408 , quoti ng Van Wagenen v. Paterson Sav i ngs 
Bank , 10 N . .  Eq . 13 ( Ch .  1854) . 

98/ See , �· , B l och v .  Bel l Furni ture Co . , 111 N . J .  Eq . 551 , 561 , 162 A .  414 , 
418 (W 1932 ) .  

99/ N . J . S . A . 14A : 14-5(g ) (West) ( Powers of rece i vers ; genera l ) .  

100/ Id .  §§ 14-8 , 14-14 . 

101/ See Kramer , supra note 94 , at 409 . 

102/ 278 u . s .  261 , 265 (1929 ) . 
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by the Code . 1031 Therefore , i t  i s  certai n that both the New Jersey statute 
and that of Pennsyl vani a--whose l aw refers both to i nsol vency and bankruptcy--­
wou l d  govern i n  state court proceedi ngs on ly to the extent that they do not 
confl i ct wi th the Code . 

I f  the l aws of e i ther state were app l i ed ,  because state l aws are not per­
mi tted to confl i ct wi th the prov i s i ons of the Code , an adj udtcat ion by a 
state court concern i ng the duty to c l ean up TMI- 2  wou l d  not di ffer from that 
of a Federal court as a resu l t of the s ubstance of the l aw that i s  app l i ed 
to the case . I n  any event , because of the l arge amount of money at i s sue 
and the fact that two states wou l d be i nvol ved because of the l ocati on of GPU • s 
headquarters as opposed to the p l ace of the acc i dent , wh i ch i s  the res i dence 
of the l i censee , a bankruptcy proceedi ng woul d probab ly be brought i n  the 
Federal di stri ct court , where the Code provi s i ons wou l d govern . The Code 
wou l d al so app ly i n  both state and Federal courts i n  the reorgan i zati on 
proceedi ng of a company because both New Jersey and Pennsyl van i a  have �84i porate reorgani zati on provi s i ons that defer to Federal bankruptcy l aw.---

4 . 0 TREATMENT OF PUBLIC UTI LITI ES UNDER THE CODE 

As stated earl i er ,  the mai n purpose of the Code i s  to di scharge debtors from 
the i r ob l i gati on to sati sfy exi sti ng debts i n  thei r enti rety and t�o�?ual i ze the resu l tant fi nanc i al l osses p l aced upon the debtors • credi tors .--- There 
are no prov i s i ons i n  the Code des i gned spec i fi cal l y  to as sure that the 
i nterest of the pub l i c  -- i n  conti nued serv i ce ,  for examp l e  -- wi l l  be 
protected i f  the bankrupt corporati on i s  a publ i c  uti l i ty .  I n  fact , wi th 
two excepti ons , there are no spec i al provi s i ons i n  the Code for the admi n­
i strati on of the affai rs of a bankrupt pub l i c  uti l i ty . 

103/ See al so 9 Am . Jur .  2d Bankruptcy § 12 , at 55 ( 1963 ) (we l l settl e� that 
i nsofar as i nso l vency l aws and bankruptcy l aws re l ate to same s ubJ ect 
matter and affect same persons , al l confl i cti ng or i ncon s i stent state 
l aws on i nso l vency are superceded or suspended by Federa l l aw) . But 
see Stel lwagen v .  C l um ,  245 U . S .  605 , 616 ( 1918) ( state l aws provldlng 
for sal e and d i stri buti on of a debtor • s  property may not amount to 
i nso l vency l aws ) .  The Ste l l wagen Court exp l ai ned that one of the 
pri nc i pal requi rements of a true bankruptcy l aw i s  that i t  di scharges 
the debtor • s  property from the obl i gati on of exi sti ng debts . ld . The 
Ste l l wagen case was ci ted by the Supreme Court i n  Straton v .  New , 283 
U . S .  318 , 327- 28 (1931) , wh i ch he l d  i n  effect that the rul e i n  Ste l l wagen 
wou l d  not app ly upon a s howi ng that the statutory acti on i n  the state 
court i s  an i nso l vency acti on .  

104/ N . J .  Stat . Ann . 14A : 14-23 thru 14-27 (West) ; Pa .  Stat . Ann .  t it .  15 , 
- §1J20 ( Purdon ) .  

105/ Lowe l l ,  A Uni ted States Bankruptcy Statute , 50 Am. Bankr .  L . J .  99 , 
- 99 (1976) . 
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The two excepti ons  are mun i c i pal i ti es  ( Chapter 9 )  and rai l roads ( Chapter 11 , 
Subchapter 4) , whi ch are both i mbued wi th a pub l i c  mandate . S i nce mun i c i pa l i ­
ti es and rai l roads serve bas i c  publ i c  needs i n  the manner of  a publ i c  uti l i ty ,  
i t  i s  i nstructi ve to understand the ori gi n and the prov i s i ons of these chapters . 
Both Chapter 9 and Chapter 11(4) were enacted as remedi al meas ures i n  order 
to fac i l i tate f i nanc i a l  rehab i l i tati o n .  Both ass ume that the corporate1H�yuc­
ture wi l l  conti nue i ts operati ons throughout the  bankruptcy proceedi ng . ---

5 . 0 CHAPTER 9 UNDER THE CODE 

Current Chapter 9 of the Code , wh i ch i s  enti tl ed 1 1 Adj ustme nt of  Debts of a 
Mun i c i pal i ty , 1 1 was fi rst conce i ved i n  1 934 i n  order to ame l i orate the nati ona l  
probl ems of  muni c i pal  corporati �B';and i nstrumental i t i es that were sufferi ng 
d i ffi cu l t fi nanc i a l  s i tuati ons . --- Al though muni c i pal i ti es s upp l y  neces sary 
servi ces to i ts i nhabi tants such as pol i ce protecti on and rubbage retri eval 
and di sposal , the pecu l i ar character of  muni c i pa l i ti es as a creati on  of the 
state has nece s s i tated the enactment of  uni que prov i s i ons i n  Chapter 9 .  
F i rst , the Code reserves power to the states to contro l mun i c i pa l i ti es by 
l egi s l ati on or otherwi se i n  the exerc i se of i ts po l i t i cal  or governmenta1 1081 
powers , i nc l udi ng the expendi tures for pol i t i ca l  or governmental acti ons . --­
Neverthe l ess , credi tors are not bound by state l aw prescri b i ng a method of 
compos i t i on of i ndebtedness . Nor does a j udgment entered1H�9er state l aw 
b i nd a credi tor  that does not consent to the compos i ti on . --- Second , the 
court may not i nterfere wi th any of the debtor ' s  po l i ti cal  or governmental 
powers , property or revenues , or e�i�ment of any i ncome-produc i ng property 
wi thout the consent of the debtor . --- Chapter 9 i s  a l so un i que i n  re l ati o n  
to both Chapters 7 and 11 under the Code because on ly  the debtor - muni !fi/ pal i ty ,  as opposed to credi tors , may peti ti on the court under Chaptell�� 
and on ly  the debtor may f i l e  a p l an for the adj ustment of i ts debts . --- The  

106/ 5 Co l l i er  on  Bankruptcy , ,77 . 02 [ 1 ] , at  478- 79 ( 14th ed . J .  Moore , L .  Ki ng --- 1978) ( here i nafter c i ted as 5 Co l l i er) . Chapter 9 has outl i ved i ts u s e  
a s  emergency l egi s l at i o n .  After i ts repeal i n  1946 , i ts s ubsequent 
reenactment i ntegrated i t  i nto the Code as a permanent chapter .  I d .  
,81 . 01 [ 1 . 10 ] , at 1556- 57 . See al so 1 1  U . S . C . A .  §901 ( 1979 ) ( adopts 
certai n prov i s i ons of Chapter 11:-EUt not of Chapter 7 ) . 

107/ 5 Col l i er , s upra' note 106 , ,81 . 02 , at 1557-68 . 

108/ 11 U . S . C . A .  § 903 ( 1979 ) . 

109/ l d .  §903 ( 1 ) , ( 2 )  ( 1979 ) . 

110/ Id .  § 904 ( 1979 ) .  

111/ ld .  § 921 ( 1979 ) . 5 Co l l i er , ;upra note 106 , ,81 . 02 , at 1560 . Sec­
Ron 301 of  Ti tl e 11 , wh i ch re ates to vo l untary cases , has been i ncor­
porated i nto Chapter 9 by secti on  901 , as opposed to secti on  303 , wh i c h 
refers to i nvol untary cases under Chapters 7 and 11 . H i stori cal  and 
Revi s i on Notes , 11 U . S . C . A .  § 901 , at 362 ( 1979 ) . 

112/ 11 U . S . C . A .  § 941 ( 1979 ) . 
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prov i s i on regardi ng the contents of the reorgan i zati on p l an fi l!�/i n  a C hap­
ter 11 case i s  general l y  app l i cab l e  to a Chapter 9 ban kruptcy . ---

The spec i a l  features pecu l i ar to Chapter 9 by v i rtue of  the re l ati ons h i p  of  
the muni c i pa l i ty wi th the  state reduce the  anal ogi ca l  val ue between muni c i ­
pal  bankruptcy proceedi ngs and those o f  pub l i c  uti l i ti es .  The i mportant 
factor here i s  the genes i s  of Chapter 9 as emergency l egi s l at i on  that u l t i ­
mate l y  evo l ved i nto a permanent chapter of the Code . 

6 . 0 RAI LROAD REORGANIZATION -- CHAPTER 11(4)  UNDER  THE CODE 

I n  1 933 bankruptcy l aw concern i ng rai l roads , enacted as Sect i o n  77 of  the 
Bankruptcy Act , was passed to ai d and s i mp l i fy the admi n i strati on  of the 
monetary affai rs of rt14yoads duri ng the peri od when they were i n  severe 
fi nanci al s i tuati ons . ---

Before the Federa l ban kruptcy l aw was enacted , i f  a rai l road went i nto 
recei vers h i p  i n  a state court , anc i l l ary proceedi ngs were necessary i n  every 
state i n  wh i ch the rai l road had property .  I f  the proceedi ng were he l d  i n  a 
Federa l court , anc i l l ary proceedi ngs were necessary i n  every c i rcu i t .  What 
i s  now Chapter 11(4)  was enacted to s i mp l i fy the bankr�g�cy proceedi ng , thus  
e l i mi nati ng unnecessary expense , confus i on and  de l ay . ---

U nder Chapter 11(4)1�6/the Code , the court appo i nts a di s i nterested person  to 
serve as a trustee . --- The I nterstate Commerce Commi s s i on , the Department 
of Transportati on  and any state or l ocal commi s s i on hav i ng regu l atory j ur i s ­
di cti on over the debtor �!¥/rai se , may appear and be n!t89 on any i ssue i n  
a case under Chapter 11 . --- Wi th several excepti ons ,--- the trustee and  
the  debtor are s ubj ect to  the  provi s i ons of the  I nterstate Commerce Act that 
are app l i cab l e  to rai l roads and  the  trustee is  s ubject to  orders of  any 
Federal , state or  l ocal regu l atory body to the same extent as the debtor 
wou l d  b!9 if a peti ti on commenci ng the case under Chapter 11 had not been 
f i l ed . --1 --1 Any order of a regu l atory commi s s i on requ i ri ng the expendi ture 

113/ I d .  §§ 901 , 1123 ( 1979 ) . Secti on  1123 app l i es to a Chapter 9 ban kruptcy --- WTth three excepti ons , s ubsecti ons 1123 (a) ( 6 ) , 1123 ( a ) ( 7 )  and 1123 ( c ) . 
The fi rst subsecti on refers to the ri ghts as soci ated wi th voti ng equ i ty 
securi ti es , the second prov i des for the manner of se l ecti ng a trustee , 
off i cer or di rector under the p l an and the l ast subsecti on  refers to 
cases concern i ng i nd iv � dual s .  

114/ See 5 Col l i er ,  supra note 106 , , 77 . 02[1] , at 475-77 . 

115/ Id .  --- -

116/ 11 U . S . C . A .  § 1163 ( 1979 ) .  

117/ I d .  § 1164 ( 1979 ) ( these regu l atory bodi es  may not appeal , however , --- from any j udgment , order or decree entered i n  the case ) .  

118/ I d .  § 1166 ( 1979 ) (excepti ons are abandonment or merger , modi fi cati o n  --- Of the fi nanc i al structure o f  the debtor o r  i ssuance o r  sa l e o f  secu r i -
ti es  under a p l an ) . 

119/ Id .  --- -
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or i ncurri ng of an obl i gati on for the expendi ture of mony�0prom the estate i s  not effecti ve , however ,  un l ess approved by the court .---

Chapter 11(4) , un l i ke other chapters i n  the Code , spec i fi ca l l y  requi res 
1 1  • • •  the court and the trustee [to ]  con s i der the pub l i c  i nterest i n  
addi ti on ta1the i nterests of the debtor , credi tors , and equ i ty securi ty 
hol ders . . .  _rz_T Th i s  i s  one of the major di fferences among the di fferent types 
of bankruptcy proceedi ngs di scussed i n  thi s paper .  The di sti nct i ons among 
l i qu i dati on , reorgan i zati on , and rai l road reorgan i zati on have been c l early 
e l uci dated as fo l l ows : 

A l l of the respondents ' contenti ons overl ook the di sti ncti ons 
between ordi nary bankruptcy proceedi ngs and reorgani zati on pro­
ceedi ngs i n  general , and the further di sti ncti ons between a . . .  
reorgani zati on proceedi ng and the spec i al prov i s i ons . . .  re l ati ng 
to rai l road reorgan i zati ons . An ordi nary bankruptcy i s  di rected 
toward the l i qu i dati on of the debtor ' s  bus i nes s , and the d i stri bu­
ti on of the debtor ' s  assets among i ts credi tors . A . . .  reorgani za­
ti on i s  di rected toward the conti nuati on of the debtor ' s bus i ness 
so that it may be restored to so l vency , and i ts credi tors u l ti mate l y  
sati sfi ed .  A rai l road reorgan i zati on . . .  i nvol ves an  addi ti onal 
e l ement , the overri di ng pub l i i2�9terest i n  the conti nuat i on of rai l transportati on serv i ces .---

I n  spi te of the exi stence of a Federal bankruptcy l aw enacted so l e ly to 
admi n i ster the ban kruptc i es of rai l roads , the fi nanc i al prob l ems of rai l ­
roads i n  the Mi dwest and Northeast regi ons of the Un i ted States pers i sted . 
I n  order to stymi e a potenti al ly worse s i tuati on and thus safeguard the 
economi c we l l  bei ng of the enti re nati on , ���9res s  enacted the Regi onal Rai l Reorgan i zati on Act of 1973 ( RRR Act ) .-- The necess i ty and purpose 
of the RRR Act were exp l ai ned by Mr . Justi ce Brennan of the Supreme Court 
of the Un i ted States :  

120/ I d .  § 1166(1) ( 1979 ) . 

121/ I d .  § 1165 ( 1979 ) . See a l so New Haven I nc l us i on Cases , 399 U . S .  392 ,  
-- 431 ( 1970 ) ( conservat i on-or-debtor ' s assets ' for benefi t of credi tors 

and preservati on of ongo i ng rai l road i n  pub l i c  i nterest) . 

122/ I n  re Penn Central Transp . Co . , 315 F .  Supp . 1281 , 1283 ( E .  D .  Pa . 1970 ) , 
-- aff ' d 453 F . 2d 520 ( 3d C i r . ) ,  cert . den i ed ,  408 U . S .  923 ( 1972 ) . 

123/ 2 U . S .  Code Cong . & Ad . News , 93d Cong . , 1st Ses s . 3248-49 ( 1973) ; I n  
-- re Ann Arbor R . R .  Co . , 414 F .  Supp . 812 , 818 ( E . D .  Mi ch . , S . D .  1976) . 
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A rai l transportati on  cri s i s  seri ous l y  threateni ng the nati onal 
we l fare was prec i p i tated when e i ght maj or rai l roads i n  the north­
east and mi dwest regi on  of the country ente red reorgan i zati on 
proceedi ngs under . . .  the Bankruptcy Act . . . . After i nteri m 
measures proved to be i nsuffi c i ent , Congress  concl uded that so l u­
ti on of the cri s i s  requi red reorgan i zati on of the rai l roads , 
stri pped of  excess fac i l i ti es ,  i nto a s i ngl e ,  v i ab l e system oper­
ated by a pri vate , for-profi t corporat i o n .  S i nce such a system 
cannot be created under [ban kruptcy] rai l reorgan i zati on l aw ,  and 
s i nce s i gn i fi cant Federal fi nanc i ng wou l d  be neces sary to make 
such  a p l an workabl e ,  Congress  supp l emented [the Ban kruptcy Act]  
wi th the  Rai l Act , t�!9h became effecti ve on  January 2 ,  1974 . 
( footnotes omi tted)---

The RRR Act states the s i x  purposes that thi s Act was des i gned to accomp l i s h :  

( 1 )  the i denti fi cat i o n  of a rai l serv i ce system i n  the m i dwest 
and northeast regi on wh i ch is  adequate to meet the needs and 
serv i ce requ i rements of thi s regi on and of  the nati onal  rai l 
transportati on system ; 

( 2 )  the reorgan i zati on of rai l roads i n  th i s regi on i nto an 
economi cal l y  v i ab l e system capab l e  of prov i di ng adequate and 
effi c i ent rai l serv i ce to the reg i on ;  

( 3 )  the estab l i shment of the Uni ted States Rai l way Associ ati on , 
wi th enumerated powers and respons i b i l i ti es ; 

(4)  the estab l i s hment of the Consol i dated Rai l Corporati on , wi th 
enumerated powers and respons i b i l i ti es ; 

(5 ) as s i stance to States and l ocal and regi onal transportati on 
authori ti es for conti nuati on of l ocal rai l serv i ces threatened 
wi th cessati on ; and 

( 6 )  necessary Federal f i nanc i a l al�!'tance at the l owest pos s i b l e  
cost to the genera l  taxpayer . ---

124/ Regi onal Rai l Reorgani zati on Act Cases , 419 U . S .  102 ,  108- 09 ( 1974) . 

125/ Regi onal Rai l Reorgan i zati on Act of 1973 , 45 U . S . C . A .  § 701(b ) ( 1976 ) .  
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The uy��'d States Rai l way Assoc i ati on  i s  an i ncorporated , nonprofi t assoc i a­
ti on ,--- whi ch has , among other powers , the powe!2�9 engage i n  the prepara­
ti on and i mp l ementati on of  the fi nal system p l an . --- One of  the goal s of 
such a p l an i s  the creat i o n , through reorgan i zati on , of a i2�?anci al l y  s e l f­
sustai ni ng rai l and express  servi ce system i n  the regi on . 1 1--- The fi nal 
system p l an must des i gnate the rai l properti es of rai l roads i n  reorgani za­
ti on i n  the reg i on or of rai l roads l eased , operated , or contro l l ed by any 
rai l road i n  reorgani zat i o n  i n  the !��}on , that are to be trans ferred to 
the Conso l i dated Rai l Corporati on . --- Thi s Corporati on i s  a for-profi t 
corporati on that i s  a creati on  of state l aws . I t  i s  ne i !�HY a Federal 
agency nor an i nstrumental i ty of the Federal Government . ---

Al though both the RRR Act and the Code deal  wi th the reorgani zat i o n  of 
bankrupt rai l roads , the di fference between the two enactments has been 
descri bed i n  the fo l l owi ng manner:  

Reorgani zati on  under the Rai l Act , purs uant to the F i nal  System 
P l an ,  i nvol ves the transfer of a major  porti on of the rai l road 
properti es  and the obl i gati on  to operate a rai l road from [the 
rai l road 1 s ]  Trustee to Conrai l .  The pri nc i pal  purpos e  of thi s 
phys i cal  restructuri ng of the rai l road 1 i s to reorgan i ze the 
regi onal rai l structure , not to determi ne the ri ghts and pri ori ­
ti es of credi tors and stockho l ders of the bankrupt rai l road . 
These matters remai n governed by . . .  the [Code ] , whi ch conti nues i n  
effect except where1��'ci fi cal l y  contradi cted by the Rai l Act . • 
( footnotes omi tted)---

The reorgani zati on court must uti l i ze the RRR Act i n  the reorgani zati on 
proceedi ng un l ess  the court fi nds that the rai l road i s  reo rgan i zab l e  on  an 
i ncome bas i s wi th i n a reasonab l e amount of ti me under bankruptcy l aw and that 

126/ Id. § 711(a) (1976 ) .  

127/ I d .  § 712(a) (1)  ( 1976) .  

128/ I d .  § 716(a) ( 1) ( 1976 ) . 

129/ I d .  § 716( c ) ( 1) (A) ( 1976 ) .  

130/ Id .  § 741(b)  ( 1976 ) . 

131/ I n  re Lehi gh Val l ey R . R .  Co . , 558 F . 2d 137 , 141 ( 3d C i r .  1977 ) . - ' 
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the pub l i c  i nterest wou l d be better served by such a reorgan i zati on than 
by reorgani zati on under the RRRA or that the RRR · Act does not provi��/a fai r 
and equi tab l e process  for reorgani z i ng the estate of the rai l road . ---

I n  vi ew of the fact that both the RRR Act and Chapter 11(4)  of the Code are 
groun�§�;upon the pri nci p l e  of conti nuous serv i ce by the reorgani z i ng corpora­
ti on ,--- the oft- l i ti gated confl i ct between the ri ght of  the publ i c  to 
rece i ve a fundamental serv i ce and the ri ght of the cred i tors to recei ve 
sati sfacti on of the i r c l a i ms agai nst the debtor i s  of great i mportance . The 
reasoni ng of the Supreme Court , whi ch has attempted to ba l ance these com­
peti ng , mutual l y  exc l us i ve c l a i ms , may al so be re l evant by ana l ogy to the 
prospects of c l ean i ng up TMI - 2 .  Whether Met- Ed 1 s  funds wi l l  be used for 
c l ean- up as a means of protecti ng the pub l i c 1 s  i nterest  i n  conti nued heal th 
and safety or for sat i s fyi ng the c l a i ms of credi tor • s  i s  an  i ss ue that must 
be reso l ved . 

The arguments made i n  favor of conti nui ng rai l serv i ce i n  the publ i c  i nterest 
are : the personal conveni ence of the users of the rai l way serv i ce ;  the 
economi c hea l th of the nati on , wh i ch depends upon carri er  serv i ce for the 
marketi ng of crops and other products ; the fact that the 1 1 overri di ng theme 
of the RRR [Act] i s  the paramount pub l i c  i nterest assoc i ated wi th · conti nued 
operation  of the rai l l i nes and the obv i ous i nabi l i ty of  pri vate i nteresi�41 
most notab l y  those of credi tors , to prov i de an effecti ve counterwe i ght ; 1 1-
and that credi tors of the rai l road company , by choos i ng to i nvest i n  a 
pub l i c  uti l i ty ,  took upon themse l ves the ri s k  that there mi ght be a chance 
of conti nued unprofi tabl§5�perati on and that the i r r i ghts wou l d  be secondary 
to the publ i c  i nterest . --- The Uni ted States Supreme Court has general l y  
recogn i zed that the ri ghts o f  bondhol ders 1 1 • • •  do not command Procrustean 
measures [and] do not di ctate that rai l operati ons v i tal to the1�A;i on be 
jetti soned despi te the avai l ab i l i ty of a feas i b l e a l ternati ve . 1 1---

132/ 45 U . S . C . A .  §717 ( b ) (1 )  ( 1976 ) . See al so  In  re Penn  Central Transp . Co . , 
--- 384 F .  Supp . 895 , 917- 18 (Sp .  Ct�974); 382 F .  Supp . 856 , 859 ( E . D .  

Pa. 1974) ; I n  re Boston & Mai ne Corp . , 378 F .  Supp . 68 , 80 ( D .  Mass . 
1974) . 

133/ 5 Co l l i er ,  supra note 106 , ' 77 . 02[1] , at 479-80 ( secti on  contemp l ates 
--- conti nued corporate exi stence of debtor , but not to exc l us i on of  

credi ters who may s hare i n  debtor • s  assets ) ; 45  U . S . C . A .  § 701( a ) (4) 
(1976 ) ( conti nuati on  and i mprovement of essenti a l  rai l serv i ce i s  nec­
essary to preserve and mai ntai n adequate nati onal rai l serv i ces and an 
effi c i ent nat i onal rai l transportati on system . See a l so I n  re Central  
R . R .  Co . , 521 F . 2d 635 , 638 ( 3d C ir .  1975)  ( under RRR  Act ,  reorgani za­
ti on proceedi ng must be des i gned to keep rai l road operat i onal  unti l 
fi nal rai l road reorgani zati on p l an has been des i gned) , c�t!ng I n  re 
Leh i gh Val l ey R . R .  Co . , 508 F . 2d 332 , 338-40 ( 3d Ci r .  19 5 . 

134/ I n  re Ann Arbor R . R .  Co . , 414 F .  Supp . 812 , 817-18 ( E . D .  Mi c h .  1976 ) . 

135/ Mazer , Assuri ng Adequate Rai l Servi ce :  The Confl i ct Between  Pri vate 
--- Ri ghts and Publ i c Needs , 45 Fordham L .  Rev . 1429 , 1433 (1977) :  

136/ Penn-Central Merger Cases , 389 U . S .  486 , 510- 511 ( 1968) . 
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The i s sue of whether credi tors must bear the fi nanci al burden of conti nui ng 
to prov i de unprofi tab l e rai l serv i ce to the publ i c  cannot be reso l ved wi th a 
s i mp l e affi rmati ve or negati ve answer because of the countervai l i ng pri nc i p l e ,  
equal l y  recogn i zed by the Uni ted States Supreme Court , that a cari!'Y cannot be compe l l ed to operate even a port i o n  of i ts bus i nes s at a l os s .---

I ndeed , these two contrary pol i c i es -- pub l i c  i nterest versus credi tors • 
ri ghts -- have forced the Court to seek an equi tab l e bal ance between the 
needs of the pub l i c - and the ri ghts of credi tors . 

Credi tors ground the i r ri ght to di sconti nue the use of thei r property i n  an 
unprofi tab l e venture upon the guarantee of the F i fth Amendment , whi ch pro­
vi des : 1 1 No person shal l . . .  be depri ved of l i fe ,  l i berty or property , wi th­
out due process of l aw ;  nor1���1 1  pri vate property be taken for pub l i c  use , 
wi thout j ust compensati on . 11-= This argument has been uphe l d by the Supreme 
Court , wh i ch stated that a company does not devote i rrevocab l y  or abso l ute ly, 
i ts property to the pub l i c  use , but i nstead cond iti ons the use of i ts property 
upon the expectati on that the publ i c  wi l l  s uffi c i entl�3�ji l i ze the serv i ces at a reasonab l e  rate i n  order to yi el d a fai r return .--- The Court al so 
he l d that absent j ust compensati on , the rai l road cou l d not be compe l l ed to 
prov i de serv i ce l�5? there i s  a reasonab l e  certai nty that s uch serv i ce wi l l  
occas i on a l os s .--- · 

Subsequent ly , i n  the New Haven I nc l us i on Cases , the Court modi f i ed i ts 
approach to the prob l em of decidi ng where credi tors deserv!4i9 recei ve j ust compensati on for the unprofi tab 1 e op·erat i on of a rai 1 road .--- The Court 
noted that the F i fth Amendment prohi b i ti on agai nst taki ng pri vate property 
for publ i c  use wi thout j ust compensati on does not ���'ss i tate the conc l us i on that credi tors need not suffer a substanti al l os s .--- The Court di sti n­
gui shed between sacri fi c i ng property i n  order to create a 11 depres s i on-proof1 1 
rai l road and assumi ng the ri s k  assoc i ated wi th i nvesti ng i n  a publ i c  uti l i ty 

137/ Brooks- Scanl on Co . v .  Rai l road Comm • n . , 251 U . S .  396 , 399 ( 1920 ) . Thi s --- propos i ti on was extended i n  Bu l l oc k  v .  Rai l road Comm • n . , 254 U . S .  513 , 
520- 21 ( 1921) (credi tors of rai l road are not bound to cont i nue serv i ce 
at a l oss i f  no reasonab l e  prospect of profi tab l e operati on i n  the 
future ) , c i ti ng Brooks-Scan l on Co . v . Rai l road Comm • n ,  s upra . 

138/ I ndeed , secti on 171 of the Atomi c Energy Act of 1954 , as amended , --- s i mi l arly prov i des for j ust compensati on i n  certai n ci rcumstances .  See 
42 u . s . c . §2221 (1976) . 

139/ Rai l road Comm • n v .  Eastern Texas R . R .  Co . , 264 U . S .  79 , 85 ( 1924) . See --- al so Loui sv i l l e Joi nt Stoc k Land Bank v. Radford , 295 U . S .  555 , 589 (1935) 
(bankruptcy power i s  subject to F i fth Amendment) . 

140/ Rai l road Comm • n v .  Eastern Texas R . R .  Co . , s upra at 85 . 

141/ New Haven I nc l us i on Cases , 399 U . S .  392 (1970 ) . 

142/ ld .  at 491. --- -
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that owes an ob l i gati on to the publ i c . 1431 Al though severe l y  cri ti c i zed for 
fai l i ng al so to di sti ngui s h  between a temporary l oss1�1contro l by credi tors 
over col l ateral and a l oss  of the co l l ateral i tsel f ,--- the Supreme Court 
has not overrul ed i ts rul i ng i n  the New Haven case . I t  i s  therefore necessary 
to appl y  the ru l e  of New Haven i n  ra1 l road cases where the company i s  operati ng 
at a l os s  and where credi tors c l ai m  compensati on for what they perce i ve to be 
an unconsti tuti onal  taki ng of property .  

An  anal ogy can be  drawn between unprofi tab l e rai l serv i ce and  the c l ean up  of  
TMI- 2 , whi ch , standi ng al one , i s  a l so an unprofi tab l e venture . Rai l serv i c e  
for the benefi t of the pub l i c  i s  hard ly  more i mportant than as suri ng publ i c  
safety from radi o l ogi cal harm . I f  the reasoni ng of the Supreme Court i n  
New Haven were therefore app l i ed to the TMI - 2  s i tuati on , the l ogi cal ru l i ng 
wou l d  be i n  favor of uti l i z i ng Met-Ed 1 s  exi sti ng funds to c l ean up TMI - 2  
rather than to sati s fy the c l ai ms of  credi tors . Such a ru l i ng wou l d be 
parti cu l arl y  appropri ate i f  TMI were a l l owed once agai n to operate and thus to 
recoup funds for the benefi t of credi tors . 

7 . 0 CONC LUSION 

Ban kruptcy , al though an opti on avai l ab l e to a company that i s  undergoi ng 
fi nanc i al di ffi cu l ti es , wou l d  not be a so l uti on for the l i censee . The prob­
l ems that l ed to the current fi nanc i al di stress  of the l i censee wi l l  cont i nue 
to pers i st whether or not bankruptcy i s  purs ued . If  bankruptcy proceedi ngs 
were i nsti tuted , however , i t  i s  uncertai n whether some or a l l of the l i censee • s 
assets avai l ab l e for di stri buti on to credi tors wou l d  be uti l i zed to f i n i s h  the 
c l eanup of TMI - 2 .  If not , i t  i s  pos s i b l e that an ent ity other than the l i censee  
wou l d  have to  take the  respons i bi l i ty for c l ean i ng up  the  s i te .  

143/ I d .  at 491-92 . --- -

144/ Note , Taki ngs and the Publ i c  I nterest i n  Rai l road Reorgan i zati on , --- 82 Yal e L .  J .  1004 , 1013 (1973 ) .  
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APPENDIX  E 

INSTITUTIONAL RESPONS IBI LITI ES I F  METROPO LITAN- ED I SON 
IS UNAB LE TO CONTINUE CLEANUP OF  TMI -2  

I nsti tuti ons i n  the  publ i c  and pri vate sectors have speci fi c respons i b i l i t i es 
i n  the event that Metropol i tan Edi son Co . (Met- Ed) i s  unab l e to conti nue and 
compl ete the c l eanup of TMI- 2 .  The l egal bases of these respons i b i l i ti es are 
di scussed i n  the secti ons be l ow.  

1 . 0 NUCLEAR REGULATORY COMMI SSION 

The pri mary respons i bi l i ty for the safe operati on of a nucl ear power p l ant 
rests wi th the uti l i ty that i s  l i censed to operate the p l ant . Thi s i nc l udes 
the respons i b i l i ty to properl y decontami nate , safe ly  shutdown , or decommi s s i on 
the fac i l i ty under a p l an approved by the Nuc l ear Regu l atory Commi s s i on ( N RC ) . 
The respons i bi l i ti es of a l i censee may be termi nated on ly  wi th NRC approval .  

The Federal Government ( through the NRC ) has the pri nci pal  regu l atory respon­
s i b i l i ty for matters of radi o l ogi cal  heal th and safety assoc i ated wi th a 
nucl ear power p l ant . The NRC regu l ati ons re l at i ng to the fi nanc i a l qual i f i ca­
ti ons of app l i cants appear i n  10 CFR 50 . 33 (f) . Thi s Secti on di rects that 
1 1 Each app l i cati on  s hal l state . . .  ( f ) I nformati on s uffi c i ent to demonstrate to 
the Commi ss i on the fi nanci al qual i fi cati ons of the app l i cant to carry out . . .  
the acti v i ti es  for whi ch the permi t or l i cense i s  sought . . . .  l f  the app l i cati o n  
i s  for a n  operati ng l i cense , such i nformati on s hal l s how that the app l i cant 
possesses the funds necessary to cover esti mated operat i ng costs  or that the 
app l i cant has reasonab l e  assurance of obtai n i ng the necessary funds , or a 
comb i nati on of  the two . 1 1 10 CFR 50 . 33(f)  further prov i des requi rements for  
faci l i ti es descri bed in  Secti ons 50 . 21( b )  or  50 . 22 of  10 CFR 50 . The  type s  of  
fac i l i ti es covered i n  the  l atter Secti on are reactors constructed for  commerc i al 
purposes such  as the generati on of  e l ectri c i ty .  For s uch  fac i l i ti es ,  Sec t i on  
50 . 33 ( f ) of 10  C FR 50  prov i des : 11 l f  the app l i cati on i s  for a n  operati ng 
l i cense , such i nformati on s hal l s how that the app l i cant possesses  or has 
reasonabl e assurance of obtai n i ng the funds necessary to cover the esti mated 
costs of operati on  for the peri od of the l i cense or for 5 years , whi chever i s  
greater , p l us the esti mated costs of permanentl y s hutti n� the fac i l i ty down 
and mai ntai n i ng i t  i n  a safe condi ti on . Wi thout l i mi tat1 on o n  the general i ti e s  
of the foregoi ng requi rements , each app l i cati on for . . .  an operati ng l i cense  
submi tted by an enti ty recogni zed for the pri mary purpose of . . .  operati ng a 
faci l i ty s hal l i nc l ude i nformati on  s howi ng the l egal and fi nanc i a l  re l ati o n­
s h i ps i t  has or proposes to have wi th i ts stoc kho l ders or owners , and the i r 
fi nanci al abi l i ty to meet any contractual ob l i gati on to s uch  enti ty whi ch they 
have i ncurred or propose to i ncur , and any other i nformati on necessary to 
enab,l e the C01111i ss  i on to determi ne the app 1 1  cant • s f i  nanc i a 1 qua 1 i f i cati o n  
(emphas i s  added) . 1 1  Secti on I (B ) o f  Appendi x C to 10 C F R  5 0  general ly  res tates 
thi s  requi rement , but i t  defi nes the s ubstanti ve requi rement for demonstrati ng 
operator l i cense fi nanc i al qual i fi cati on to be a s howi ng of the 1 1 • • •  avai l ab i l i ty 
of resources suffi c i ent to cover esti mated operati ng costs for each of the  
fi rst 5 years of operati on , p l us  the  esti mated costs of permanent ly  s hutt i ng 
the faci l i ty down . 11 Thus  the regu l ati ons spec i fi cal l y  requ i re that app l i cants 
demonstrate to the sati sfact ion  of the staff a reasonab l e assurance that the i r 
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fi nanc i al resources are suffi c i ent to cover decommi s s i on i ng expenses . Wh i l e  
the Commi s s i on • s dec i s i on i n  Seabrook ( Publ i c  Serv i ce Co . o f  New Hampsh i re ,  et 
a l . ( Seabrook. Stati on , Uni ts 1 and 2 CL I-78- 1 ,  7 NRC 1)  1978 ) , addresses  the 
regu l ati ons c i ted above from the v i ewpo i nt of constructi on perm i t proceedi ngs 
and prov i des general  gui dance as to the cri teri a of  the f i nanc i a l  qual i f i cati on  
requi rements , it  does not address the  i s sue of decommi ss i on i ng f i nanc i ng .  

I n  December 1978 , the NRC  staff i s sued i ts 1 1 P l an for  Reeva l uati on  of  NRC 
Po l i cy on Decommi s s i on i ng of  Nucl ear Fac i l i ti es , 11 Rev i s i on 1 (NUREG- 0436 ) .  
Thi s report menti ons ( p .  56)  that the l i fe of a fac i l i ty can be shortened by 
an acc i dent or breakdown wh i ch makes repai r not economi cal l y  j usti f i ed ,  thereby 
acce l erati ng decommi s s i on i ng ;  however , the report does not address  the con s i dera­
ti on  that the costs of decommi s s i on i ng under these c i rcumstances wou l d  be 
greater than those requ i red for a p l anned vol untary s hutdown s i tuati on . 

I f  a uti l i ty i s  forced to s hut down one or more reactors i t  owns , and i f  the 
reactor or reactors contri bute substanti al l y  to the uti l i ty • s rate base , even 
a prev i ous l y  fi nanc i a l ly  sound uti l i ty coul d be  forced i nto ban kruptcy and 
defau l t  on  i ts ob l i gati ons as a l i censee . Certai n l y  the acc i dent at TMI - 2  
i ndi cates that a uti l i ty can rap i di l y  fi nd i tse l f i n  a precari ous fi nanc i a l  
pos i ti on , wi th the resu l ti ng uncertai nti es that such a pos i t i on rai ses . 

The bas i c  i s sue wh i ch must be cons i dered i n  th i s  report for conti ngency p l a n-
n i ng purposes i s :  i f  the uti l i ty l i censed to possess  and operate TMI-2  becomes 
fi nanc i al ly  unab l e to carry out i ts respons i bi l i ty under the NRC l i cense , what 
exi sti ng statutory authori ty at the Federal and state l eve l s ( Pennsy l van i a and  
New Jersey)  i s  avai l ab l e to  ensure that the  pub l i c  heal th and safety i s  protected? 

Al though a vari ety of al ternati ves are ava i l ab l e to ensure i n  advance that a 
l i censee i s  fi nanc i al l y  ab l e  to carry out i ts respons i b i l i ti es under the 
l i cense , these al ternati ves are of no avai l i n  the present c i rcumstances ( see 
NUREG-0584 , Rev . 1 ,  1 1 Assuri ng the Avai l ab i l i ty of Funds for Decommi s s i on i n g  
Nuc l ear Fac i l i t ies , 11 Draft Report) . NRC has n o  rate j uri sdi cti on over the 
TMI - 2  l i censees to al l ow them to rai se adequate funds to carry out the i r 
l i cense respons i b i l i ty under the c i rcumstances created by the acc i dent  
at  that p l ant . Thus th i s  ana lys i s wi l l  cons i der what statutory authori ty 
exi sts to enab l e  the government ( Federal and/or state ) to take acti ons neces ­
sary to protect the publ i c  heal th and safety (wh i ch  are c l earl y  the respons i ­
b i l i ty of the l i censees ) and wh i ch acti ons shou l d be taken by l i censees , i f  
they were fi nanc i a l ly  ab l e to do so . 

Nei ther the Atomi c Energy Act nor current authori zati ons for the NRC i nc l ude 
any funds for the NRC to use to ens ure , e i ther by di rect government acti o n  o r  
by i ndi rect f i nanc i a l  support to the l i censee , that necessary acti ons are 
taken to protect the pub l i c  heal th and safety .  Th i s i s  true even though i t  
has been stated repeated l y  that publ i c  safety cons i derati ons  are paramount  i n  
l i cens i ng �cti v i ti es under the Atomi c Energy Act ( Power Reactor Deve l opment Co . 
v .  E l ectri cal  Workers Uni on , 361 U . S .  396 , 402 ( 1961) ) .  Al though thi s  s tatement 
may be correct 1 n  the  context of the  l i cens i ng process  and  a l i censee • s res­
pons i b i l i ti es ,  it  does not mean that the NRC i tse l f has the resources (beyond , 
of course , techni cal as s i stance)  to take whatever steps are necessary to 
ensure pub l i c  heal th and safety shou l d the fi nanc i al abi l i ty of a l.i censee to 
operate a nucl ear power p l ant decrease to the extent that i t  may be unab l e to 
carry out i ts respons i b i l i ty as a l i censee . 
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As i de from the very practi cal  matter of avai l ab l e resources , however ,  the NRC 
does have certa i n re l evant statutory authori ty .  F i nanc i al fai l ure of a l i censee 
wou l d  provi de grounds for i mmedi ate revocati on of  the  l i cense to  operate u nder 
Secti on 186a . of  the Atomi c  Energy Act , 42 U . S . C .  2236a . Subsecti on  186c . 
wou l d  then empower , but not requi re ,  the Commi s s i on to 

. . .  i mmedi ate l y  retake pos ses s i on of al l spec i a l nuc l ear materi al  
hel d by the  l i censee . In  cases  found by the  Commi s s i on to  be  of extreme 
i mportance to the nati onal defense and securi ty or to the heal th and 
safety of the pub l i c ,  the Commi s s i on may recapture any spec i a l  nuc l ear 
materi al  he l d  by the l i censee or may enter upon and operate the fac i l i ty . . . .  
Just compensati on s hal l be pai d for the use of the fac i l i ty .  

The  NRC has further di screti onary authori ty to  operate a nuc l ear faci l i ty 
under Secti on 188 of the Atomi c Energy Act , 42 U . S . C . 2238 . Thi s secti o n  
prov i des i n  perti nent part 

Whenever the Commi ss i on fi nds that the publ i c  convenience and neces­
s i ty . . .  requ i res  conti nued operati on of a . . .  fac i l i ty the l i cense 
for wh i ch has been revo ked pursuant to secti on 186 , the Commi s s i on 
may , after cons u l tati on wi th the appropri ate regul atory agency , State 
or Federal , hav i ng j uri sdi cti on , order that possess i on be take�. of 
and such fac i l i ty be operated for such peri od of ti me as the publ i c  
conveni ence and necess i ty or the producti on  program of the Commi s s i on  
may , i n  the  j udgment of the  Commi s s i on , requ i re ,  or unti l a l i cense 
for operati on of the fac i l i ty s hal l become effecti ve . J ust  compensati on 
shal l be pai d for the use of the fac i l i ty .  

I t  appears that these 1 1 take- over1 1  secti ons have never been  i nvoked for a 
nucl ear power p l ant . Further , i t  appears that no regu l ati ons , gui des , or  
pol i cy statements gi ve any spec i fi cs  on  how thi s authori ty i s  to  be exerc i s e d . 
The l egi s l ati ve h i story of these secti ons i s  s i mi l ar ly  unen l i ghten i ng .  Never­
the l ess , on the i r face , these statutory provi s i ons  c l ear l y  g i ve the Comm i s s i on 
the authori ty to act i f ,  i n  i ts j udgment , acti on  on  i ts part i s  needed to 
protect the pub l i c  hea l th and safety .  Moreover ,  i t  wou l d be reasonab l e  to 
i nterpret thi s authori ty as be i ng avai l ab l e for such  acti ons  as the Comm i s s i on 
deems necessary to repai r or decontami nate a damaged nuc l ear power p l ant for 
wh i ch the l i censee i s  f i nanc i al l y  unab l e to carry out i ts l i cense respon s i bi l i ty .  

Under the ci rcumstances be i ng cons i dered , Secti on 184 of  the Atomi c Energy 
Act , 42 U . S . C .  2234 i s  a l so re l evant . Thi s secti on  prov i des that no l i ce n s e  
granted under the Atomi c Energy Act 1 1 s ha l l be transferred , ass i gned or i n  any 
manner di sposed of , e i ther vo l untari ly  or i nvo l untari ly , di rectly or i nd i rectl y , 
through transfer of contro l of any l i cense to any person , un l ess  the Commi s s i o n  
shal l ,  after securi ng fu l l i nformati on , fi nd that the trans fer i s  i n  accordance 
wi th the prov i s i ons of thi s Act , and s hal l g i ve i ts consent in  wri ti ng . . . .  1 1  

Thi s secti on s i mp l y  means that no l i censee may termi nate i ts respons i bi l i ty 
under an NRC l i cense wi thout the pri or approval  of  NRC and that no other 
person may ass ume the respons i b i l i ty of an NRC l i censee wi thout pri or NRC 
approval . Thi s authori ty i s  app l i cab l e  even though the i mpetus for s uc h  a 
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transfer i s  u nder another l aw such as the Federal Bankruptcy Law ( P . L .  95- 598 , 
11 , U . S . C . 101 et seq . ) or an acti on by a state pub l i c  uti l i ty commi s s i on  
wh i ch cou l d  affect the rol e  of the l i censee as  a pub l i c  uti l i ty ( see , for 
examp l e ,  66 Pa .  C . S .  Chapter 15 ) .  

2 . 0 GENERAL  PUBLIC  UTI LITI ES AND ITS OPERATI NG COMPANI ES 

General Pub l i c  Uti l i t i es (GPU ) i s  a regi stered uti l i ty hol di ng company under  
the  Pub l i c  Uti l i ty Hol di ng Company Act of 1935 ( 15 U . S . C .  79 et seq . ) .  I t  i s  
composed of three operati ng uti l i ti es :  Metropol i tan Edi son  Co . (Met- Ed ) , 
Pennsy l van i a  E l ectri c Co . ( Pene l ec ) , and Jersey Central Power and Li ght Co . 
(Jersey Central ) .  GPU a l so i nc l udes a subs i di ary serv i ce corporat i o n , General  
Pub l i c  Uti l i t i es Serv i ce Corp . (GPUSC ) , whi ch  prov i des  techni cal  servi ces  to 
the operati ng s ubs i di ari es . 

TMI-2  i s  j o i nt ly  owned by the three operati ng compan i es ; a l l three are named 
as l i censees i n  L i cense No . DPR-73 .  Among other thi ngs , th i s  l i cense p rov i des  
that 

o The app l i cati on for l i cense was fi l ed by Met- Ed , Pene l ec ,  and Jersey 
Central . 

o The l i censee was found to be techni cal ly  qual i fi ed 1 1 to engage i n  the acti vi ­
ti es  authori zed by thi s operati ng l i cense i n  accordance wi th the ru l e s  
and regu l ati ons of the Commi s s i on . 1 1  

o The l i cense was i ssued to Met- Ed , Pene l ec ,  and Jersey Central . 

o The l i cense states that the TMI-2  reactor i s  owned by Met- Ed , Pene l ec ,  
and Jersey Central  and i s  operated by Met- Ed . 

o The Commi s s i on l i censed Met- Ed 1 1 purs uant to Secti on 103 of the Act 
and 10 CFR Part 50 . . .  to posses s , use , and operate the fac i l i ty . 11 

o The Comm i s s i on l i censed Met- Ed to rece i ve , possess , and use certai n 
byproduct , source , and speci al  nuc l ear materi al . 

Under Li cense No . DPR-73 , Met- Ed has the l ead ro l e  i n  that i t  i s  l i censed  to 
operate the fac i l i ty .  The Commi ss i on • s regu l ati ons do not di sti ngui s h  between  
the 1 1 operati ng11 ho l der of an  operati ng l i cense , such  as  Met- Ed , and the  other  
parti c i pati ng uti l i t ies , whi ch are al so techn i cal l y  l i censees . 

I n  past cases , the NRC has granted the 1 1 operati ng1 1  uti l i ty a l i cense to operate 
the nucl ear fac i l i ty and to possess  certai n nuc l ear materi al .  The other 
parti c i pati ng uti l i ti es are i denti f i ed i n  the l i cense as s i mp l y  ho l di ng a 
l i cense to possess the fac i l i ty .  I n  addi ti on , L i cense No . DPR- 73 l oo ks to 
each of the l i censees i n  maki ng the fi nanc i a l  , qual i fi cati ons  f i ndi ng to e ngage 
i n  the acti v i t i es authori zed by the operati ng l i cense . 

A l though GPU i s  not a l i censee under L i cense No . DPR-73 , i n  es sence , GPU  i s  
total ly  l i ab l e for the fi nanc i al we l l -bei ng of i ts s ubs i di ari es . GPU i s  a 
hol di ng company covered by the Publ i c  Uti l i ty Ho l di ng Company Act of 193 5 . 
Its pri nc i pal  as sets are the three operati ng compan i es .  The i ncome of  GPU  
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cons i sts al most exc l us i ve l y  of earn i ngs on  the common stock of Met- Ed , Penel e c , 
and Jersey Central . GPU a l so  owns some mi nor assets ( such as  property at i ts 
headquarters i n  Pars i ppany , N . J . , and i n  Readi ng , Pa . , and a fue l s company) , 
but these wou l d appear to too i nconsequenti a l  to i temi ze i n  the statement of  
assets and l i ab i l i t i es i n  i ts 1979 Annual  Report . In  addi ti on , GPU has pro­
posed to estab l i s h a new nuc l ear management company , but thi s company does not 
consti tute an asset of GPU at thi s t i me .  

By v i rtue o f  a revo l v i ng credi t agreement , guaranty , and p l edge agreement (a l l 
dated June 20 , 1979 ) , GPU has p l edged i ts stoc k i n  Met- Ed , Pene l ec ,  Jersey 
Central , and GPUSC to the credi tor banks , a l ong wi th any di v i dends , cas h , and 
other i nstruments rece i ved for the stoc k ,  p l us any further i nstruments , docu­
ments , or acti on requested by the banks to protect the i r securi ty i nterest . 

. Thi s stoc k consti tutes 100 percent of the outstandi ng common stock and cap i ta l  
stock  of the subs i di ari es .  Under the i nterpretati on of the attorneys for the 
ban ks and GPU , the p l edge of the s hares created a val i d  and perfected fi rst 
pri ori ty securi ty i nterest i n  the stoc k .  Under a separate l oan agreement of 
the same date , the credi tor banks al so  rece i ved a securi ty i nterest i n  ri ghts 
owned by Met- Ed and Jersey Central i n  a contract for convers i on serv i ces and 
nuc l ear fue l from Kerr-McGee , as we l l as proceeds from the serv i ces . GPU and 
i ts s ubs i di ari es al so p l edged to the banks certai n bonds i ss ued by Jersey 
Central and Met- Ed , creati ng a val i d  and perfected f i rst pri ori ty securi ty 
i nterest i n  the ban ks • favor on  property owned by Met- Ed and Jersey Centra l  a s  
col l ateral for the bonds . 

GPU wou l d  appear to have a l ready commi tted v i rtual l y  a l l of  i ts assets as 
securi ty for bank l oans . I n  the event of bankruptcy of GPU or any of i ts 
s ubs i di ari es , or any adverse materi a l  change i n  the f i nanc i a l  condi ti on  of one 
of them , the  banks cou l d cal l the  debts and se l l the  col l ateral . In  s uch an 
event , GPU wou l d  essenti al l y  be forced to do what it cou l d to cover for the 
l os s , or to go out of bus i nes s .  

The GPU subs i di ari es are l i mi ted i n  the i r ab i l i ty to l end money to each othe r .  
The Publ i c  Uti l i ty Hol di ng · Company Act of 1935 makes i t  un l awfu l  for a regi s­
tered company s uc h  as  GPU to  borrow or  rece i ve extens i ons  of  credi t from 
another publ i c  uti l i ty company i n  the same system ( 15 USC 79f( c ) ) .  I t  i s  a l so 
unl awfu l  for one company ( a  nonho l di ng company)  to  borrow or  l end , through a 
sal e of  securi ti es i n  excess  of $100 , 000 val ue , to another company wi th i n the  
same system wi thout SEC  approval  ( 15 U . S . C . 791) . I n  Met- Ed testi mony before 
the PAPUC , i t  was the opi n i on of two wi tnesses (Graham and Hafer)  that i t  i s  
un l i ke l y  that the SEC wou l d  approve a l oan from Jersey Central or Pene l ec to 
Met- Ed . They i ndi cated that the SEC wou l d not be l i ke l y  to con s i der such  a 
l oan to be i n  the i nterest of Jersey Central 1 s  or Pene l ec • s publ i c  i nvestors . 
Further , such  a l oan wou l d  requ i re the pri or approval of the State uti l i ty 
commi s s i ons and , probab l y ,  FERC .  The revo l v i ng credi t agreement a l so restr i cts  
the ab i l i ty of the subs i di ari es to  make l oans to  anyone wi thout pri or approval 
of 85 percent of the credi tor ban ks . A further l i mi tati on  on  the abi l i ty of 
GPU or i ts s ubs i di ari es to create addi ti onal s hort-term debt can be found i n  
the arti c l es of I ncorporati on  and Debenture I ndentures . They l i mi t the 
avai l ab i l i ty of s hort-term credi t to 10 percent of the cap i tal i zati on  of the 
subs i di ari es . ( See testi mony of John  Graham , before PAPUC ; Met- Ed , Pene l ec 
Statement , PAPUC Doc ket No . I - 79040308 . ) 
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3 . 0 ENVI RONMENTAL PROTECTION AGENCY 

The Envi ronmenta l Protecti on Agency ( EPA) has the authori ty to eval uate the 
env i ronmenta l  i mpact of thermal water pol l uti on of a nucl ear p l ant , and the 
EPA must i ss ue a new po i nt di scharge e l i mi nati on system permi t before any 
di scharge i s  permi tted.  

EPA a l so i s  respons i b l e  for setti ng nati onal  emi s s i on standards for radi ati on  
re l eases to  the  atmosphere , i t  adv i ses the Pres i dent on matters re l ated to 
radi ati on and the env i ronment , i t  was des i gnated by the Pre s i dent as the  l ead 
agency for radi ati on mon i tori ng at TMI , and it has certa i n other respons i b i l i t i e s 

. re l ated to emergency response p l anni ng . 

The EPA has l i mi ted statutory authori ty under wh i ch i t  di rectl y  assumes 
respons i bi l i ty to act to cope wi th publ i c  heal th probl ems associ ated w i th  
hazardous materi a l s wh i ch are not adequate l y  contro l l ed by respons i b l e  
parti es . 

· � . , · The Resources Conservati on and Recovery Act ( RCRA )  ( P . L .  94- 580 , 42 U . S . C . 
6901 et seq . ) focuses on present and future hazardous waste di sposal  p racti ces . 
Whi l e  i t  contai ns an emergency powers c l ause , for i t  to be i nvo ked successfu l l y 
requ i res an i denti f i ab l e ,  fi nanc i al l y  so l vent l i ab l e party , as we l l a s  p ro l o nged 
j udi c i a l acti on . On l y  at the end of th i s  proces s  can the publ i c  and t h e  
env i ronment be protected . The RCRA defi n i ti on of  hazardous  wastes ( i n  
Secti on 3001 , 42 U . S . C .  6921) spec i fi cal l y  exc l udes spec i a l nuc l ear materi a l , 
source materi a l , and byproduct materi al . 

Secti on 7003 of the RCRA (42 U . S . C .  6973)  authori zes E PA to bri ng s u i t i n  
di stri ct courts to enjo i n an owner (or other respons i b l e party) of an acti ve  
or i nacti ve s i te on  wh i ch hazardous substances are l ocated to  take remedi al 
act ion  to prevent or abate an i mmi nent and substanti al  danger to human hea l th  
or the envi ronment.  E PA can exerc i se thi s authori ty o n l y  where the owner  ( o r  
respon s i b l e party) i s  i denti fi ab l e  and i s  f i nanci a l ly  and otherwi se  ab l e  to 
remedy i t .  Even where these condi ti ons are met , the 11 i mmi nent and s u b s tanti a l 1 1  
test can often be di ffi cu l t .  I n  addi ti on , any remedi a l  efforts can beg i n o n l y  
after s uccessfu l  j udi c i a l acti on , wh i ch can take a l ong ti me , sometimes  years . 
Moreover ,  Secti on 7003 of the RCRA i s  not an effecti ve too l i f  the perpetrator 
i s  unknown , cannot be l ocated , cannot afford c l eanup , or dec l ares bankruptcy 
and wa l ks away from the s i te ,  or i f  the respons i b l e  company was di sso l ved .  
The Secti on does not deal d i rectl y  wi th these conti ngenc i es .  

Secti on 311 of the C l ean Water Act (33 U . S . C .  1321)  provi des for Fede ra l  
c l eanup and mi ti gati on o f  spi l l s o f  oi l and hazardous s ubstances . EPA regu l a­
ti ons i mp l ementi ng th i s  Act do not i nc l ude radi onuc l i des  i n  the l i st o f  hazardou s  
s ubstances , wh i ch are l i m i ted to spec i f i c  compounds and e l ements . I n  a ny 
event , the use of Secti on 311 i s  s ubject to some l i m i tati ons  wh i ch seri o us l y  
detract from i ts usefu l ness . 

F i rst , i t  i s  l i m i ted to spi l l s or threats of spi l l s  i nto nav i gab l e waters  and  
thus does not address  spi l l s  affect� ng soi l or ai r to  the  exc l us i on of  wate r s . 
Moreover ,  Secti on 311 i s  app l i cab l e  on ly  to des i gnated hazardous substance s . 
A di scharge of a s ubstance not des i gnated under Secti on  311 , or whi ch cannot  
be  i denti fi ed because i t  i s  part of  commi ngl ed wastes , wou l d  not be  covered  by 
the Secti on . 
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Another l i mi tati on  re l ates to the s i ze and nature of the fund provi ded by 
Secti on 311 . I t  was authori zed at a l evel  of $35 m i l l i on and , as of Fal l 
1979 , contai ned about $5 mi l l i on .  The fund was e stab l i s hed i n i ti al l y  by 
appropri ati on ; i t  i s  mai ntai ned by any recovered costs and addi ti onal appro­
pri ati ons . Even i f  the fund were somehow deemed app l i cab l e  to the bu l k of 
hazardous waste d i sposal  s i tes , i ts s i ze l i mi tati on wou l d  prec l ude the use o f  
Secti on  311 i n  most  cases . 

The C l ean Water Act a l so contai ns an emergency powers provi s i on ( Secti on 504 , 
33 U . S . C .  1364) , but i ts authori zati on  i s  l i mi ted to $10 mi l l i on .  The 
admi n i strati on has not requested , and the Congress  has not prov i ded , fundi ng 
for thi s Secti o n .  

4 . 0 DEPARTMENT OF ENERGY 

The Energy Reorgani zati on Act of 1974 ( P . l .  93-438 , 88 STAT . 1233 , 42 U . S . C. 
5801 et seq . ) ,  wh i ch establ i shed the NRC as an i ndependent regu l atory agency , 
al so transferred to the Energy Research and Devel opment Admi n i strati on ( ERDA ) 
the research , devel opment , demonstrati on , and producti on authori ty and respons i ­
b i l i ti es i n  the nucl ear f i e l d whi ch the Atomi c E nergy Act 1954 , as amended , 
once bestowed on  the Atomi c Energy Commi ss i on .  ERDA became a part o f  the 
Department of  Energy (DOE ) i n  1977 as a resu l t of the enactment of  the Depart­
ment of Energy Organi zati on Act ( P . l .  95-91 , 91 STAT . 565 , 42 U . S . C . 7101 et 
seq . ) .  DOE assumed the research , deve l opment , demonstrati on , and producti on 
authori ty and respons i b i l i ty i n  the  nuc l ear fi e l d .  Thi s i nc l udes the  operati o n  
o f  the nati onal l abori tori es and re l ated techni cal s upport capab i l i ti es .  

A l though DOE has ass umed thi s authori ty and respons i b i l i ty under the Atomi c 
Energy Act of 1954 , as amended , Congress  apparent l y  di d not g i ve DOE any 
spec i fi c  authori ty or estab l i s h a fund for emergency acti on to ass i st a com­
merc i al nuc l ear power p l ant l i censee whi ch i s  f i nanc i a l ly  unab l e to comply  
wi th i ts l i cense requ i rements . 

DOE ' s research , demonstrati on , and devel opment authori ty i n  the nucl ear fi e l d 
under the Atomi c Energy Act of 1954 , as amended , i s  extens i ve .  Thi s authori ty 
has been used i n  the past ( at l east by the o l d Atomi c Energy Commi s s i on )  as 
the bas i s for many " programmati c" dec i s i ons ( i . e . , acti ons whi ch serve the 
research , deve l opment , and demonstrati on objecti ves of the Atomi c Energy Act ) , 
i nc l udi ng contri buti ng to the cost of the decontami nati on of abandonned s i tes 
at whi ch nuc l ear materi al was possessed and used . None of thi s fi nanc i al 
ass i stance , however , appears to have approached the magni tude of the costs 
i nvol ved i n  the c l eanup of a damaged l i censed nuc l ear power p l ant . Most of 
the ass i stance appears to have i nvo l ved comparati ve l y  modest Federal costs of 
l ess  than $100 , 000 , wi th , i n  some i nstances , a greater s hare contri buted by a 
state . I t  wou l d appear that any substanti al  DOE ass i stance i n  thi s area wo u l d 
requ i re Congress i onal authori zati on . Thi s i s  s uggested by Secti on 105 of 
Publ i c  . law 95-238 , wh i ch requi red tbe Secretary of Energy to prepare a report 
on the opti ons avai l ab l e for the decommi s s i oni ng or the further use of the 
Western New York Serv i ce Center i n  West Val l ey ,  New York.  The U . S .  Senate , on 
June 12 , 1980 , pas sed l egi s l ati on to authori ze DOE to carry out a h i gh- l eve l ­
l i qui d- nuc l ear-waste-management demonstrati on project at that center .  A 
compan i on b i l l  i s  bei ng cons i dered i n  the House .  (The Senate b i l l  i s  S . 2443 , 
whi ch was reported i n S .  Rep . No . 96-787 , 96th Cong . , 2nd Sess . , May 20 , 1980 . 
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The House bi l l  i s  H . R .  6965 , wh i ch was jo i ntly  referred to three Commi ttees of 
the House and has been reported by one of them , H, Rep . 96- 1100 , J une 1 ,  1980 . ) 
S . 2443 as amended , was pas sed by the Congress on September 17 , 1980 and was 
s i gned by the Pres i dent on October 1 ,  1980 ( P . L .  96- 368 , 94 Stat . 1347 ) . A 
copy of the text appears i n  Appendi x J .  

Among other th i ngs , the Senate Report o n  S .  2443 ( p .  5 )  prov i des 

Wh i l e  there i s  no current threat to the publ i c  hea l th and safety from 
the storage of the commerc i al h i gh- l eve l nuc l ear waste i n  tan ks at 
the Western New York Nuc l ear Serv i ce Center , there i s  h i stori cal 
precedent for carbon stee l tan ks to deve l op l ea ks after they have 
been i n  use a number of years . Thus the West Val l ey tan ks consti tute 
a potenti al  for uncontro l l ed mi grati on of the h i gh- l eve l nuc l ear waste 
at some future date . It  i s  therefore ti me l y  to beg i n cons i derati on  
of how to  so l i d i fy these h i gh- l eve l commerc i al nuc l ear wastes . S i nce 
these commerc i a l nucl ear wastes are stored at a commerc i al ly  owned 
fac i l i ty on l and l eased from the State of New York wi th respons i b i l i ty 
for the l ong- term management of the waste vested i n  the State of New 
York (after expi rati on  of the l ease) , the so l i di fi cati o n  of these 
commerc i a l nucl ear wastes mi ght be de l ayed for a cons i derab l e peri od 
of ti me pri or to reso l uti on of the source of fundi ng to put the waste 
i nto a form su i tab l e for di sposa l  i n  a l ong- term Federa l l y  operated 
repos i tory .  S i nce a fu l l - scal e demonstrati on  fac i l i ty for so l i d i fy i ng 
h i gh- l eve l nuc l ear waste has never been operated i n  the Un i ted State s , 
there i s  a potenti al  for s i gn i f i cant techn i ca l  knowl edge to be gai ned 
from such a proj ect i n  addi ti on to l i cens i ng i nformati on  whi ch  wou l d  
be obtai ned i f  s uch  a demonstrati on fac i l i ty were to requ i re l i cens i ng .  
O n  th i s  bas i s  the Federal government shou l d deri ve s uffi c i ent benefi t 
to pay 90 percent of the cost associ ated wi th thi s so l i di fi cati on  
demonstrati on  project . Thi s b i l l  gi ves the Department of  E nergy the 
requi s i te authori ty and di recti on  to  enter i nto s uch  a demonstrati o n  
project based o n  a cooperati ve agreement wi th the State o f  New York 
as spec i fi ed i n  the b i l l  and subject to future authori zati on  and 
appropri at i o n  acts . 

The cooperati ve agreement referred to wou l d  be under the Federal Grant and 
Cooperati ve Agreement Act of 1977 ( P . l .  95- 224 , S .  Rep . No . 96- 787 at p .  1 ) . On 
thi s matter ,  the Commi ttee ' s  report (p .  7 )  states 

Pub l i c  law 95-224 l i mi ts a cooperati ve agreement to the prov i s i on of  
federal fundi ng , ass i stance and other s upport wi thout the federal 
government taki ng ti tl e to or di rect respons i b i l i ty for any property 
or real estate i n  a demonstrati on proj ect . The amendment [the b i l l  
was amended i n  Commi ttee* ] to prov i de for such  a cooperati ve agree­
ment �equi res the cooperati ve agreement to prov i de for the conduct 
of the demonstrati on  proj ect wi thout transfer to the Un i ted States 
of ti tl e to the h i gh- l eve l nuc l ear waste or to the proj ect s i te .  
The cooperati ve agreement i s  a l so to prov i de for the demonstrati on  
of vi tri fi cat i o n  techno l ogy or  techno l ogi es whi ch can  be rep l i cated 
for other app l i cati ons i n  the Un i ted States . 

*Materi al  i n  brackets added for c l ari ty .  
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I f  necessary for conduct of the demonstrati on  proj ect the Secretary , 
pursuant to the cooperati ve agreement , i s  to submi t ,  wi th the State 
of New Yor k ,  an app l i cati on to the Nuc l ear Regu l atory Commi s s i on for 
a l i cens i ng amendment to the l i cense he l d  by Nuc l ear Fuel  Serv i ces . 
The cooperati ve agreement i s  to prov i de for app l i cati on  of the Atomi c 
Energy Act of  1954 , as amended , and the Energy Reorgan i zati on Act of 
1974 , ·  as amended , to al l aspects of the demonstrati on proj ect . 
Further , the cooperati ve agreement i s  to prov i de for the conduct of 
other acti v i t i es at the proj ects as determi ned by the Secretary to 
be appropri ate to protect the publ i c  heal th and safety and to be i n  
the nati onal  i nterest regardi ng the safe management o f  nucl ear waste 
i n  the Un i ted States . 

The i ntent of the Commi ttee i n  adopti ng th i s amendment i s  to i nsure 
that a j o i nt acti v i ty i s  purs ued by the State of New York and the 
Department of Energy to i mmobi l i ze the commerci al wastes . The Com­
mi ttee bel i eves that i t  i s  not des i rab l e to re l i eve comp l ete ly  the 
parti es current ly  respons i b l e  for the wastes from future i nvol vement 
i n  the project by enactment of thi s l egi s l at i o n .  The i ntent i s  not 
to transfer ti tl e of waste or any fac i l i ti es at the Western New York 
Servi ce Center to the federal government at thi s t i me .  

5 . 0 FEDERAL ENERGY REGULATORY COMMI SSION 

The Federal Energy Regul atory Commi ss i on ( FERC ) , now an agency of DOE and 
formerly the Federal Power Commi s s i on , has economi c regul atory authori ty over 
certai n i nterstate power transacti ons . Because a l l three GPU compan i es are 
i nvol ved i n  i nterstate power transacti ons by v i rtue of the i r power i nterchange 
and thei r i nterconnecti on wi th the PJM poo l , they are subject to the regu l a­
ti ons  of the FERC .  The bas i c  authori ty of FERC to regul ate e l ectri c uti l i ty 
compan i es i s  deri ved from the Federal Power Act of 1935 , as amended ( 16 U . S . C .  
792 , et seq . ) .  The Department of Energy Organ i zati on  Act ( P . L .  95-91) author­
i zes ( i n  Subsect i o n  206( b ) , 42 U . S . C .  713Gb ) the Secretary of Energy 1 1 Cons i s tent 
wi th the provi s i ons  of  Ti tl e IV  (wh i ch  estab l i s hes  FERC as  an • i ndependent 
regul atory commi s s i on • wi thi n the Department) to uti l i ze the Economi c Regu l a­
tory Admi n i strati on  ( ERA) • to admi n i ster such functi ons as he may cons i der 
appropri ate . 1 1 1 U nder th i s  authori ty ,  i t  i s  understood that the Secretary has 
as s i gned to the E RA the respons i b i l i ti es for ensuri ng the adequacy of bu l k 
power supp l y  and for mon i tori ng State regul atory bodi es • rev i ews of vari ous 
rate structures and standards . Thi s a l l ocat i o n  of respons i b i l i ty to the ERA 
i s  perti nent i n  cons i deri ng the secti ons  of the Federal  Power Act wh i ch are 
di scus sed bel ow and wh i ch ,  pri or to the Department of Energy Organ i zati on Act , 
were pri mari l y  the respons i b i l i ty of the Federal Power Commi s s i on ( now FERC ) . 

Secti on 20l(a)  of the Federal Power Act ( 16 U . S . C .  824a) states 

. . .  the bus i ness of transmi tti ng and se l l i ng e l ectri c energy for 
u l t imate di stri buti on to the publ i c  i s  affected wi th a pub l i c  i nterest 

and the Federal regul ati on of matters re l ati ng to generati on  [ to 
the extent prov i ded i n  th i s  Act] . . .  of that part of  such bus i ness  
wh i ch cons i sts of the transmi s s i on of e l ectri c energy i n  i nterstate 

E-9 



commerce and the sa l e of s uch  energy at who l esal e i n  i nterstate com­
merce i s  necessary i n  the pub l i c  i nterest , s uch Federal regu l ati on , 
however , to extend on ly  to those matters wh i ch are not s ubject to 
regu l ati on by the States . 

Subsecti on 202a(a) of the Federal  Power Act (16 U . S . C .  824a(g) ) di rects 

I n  order to i nsure conti nui ty of serv i ce to customers of publ i c  
uti l i t i es ,  the Commi s s i on s ha l l requ i re by rul e ,  each publ i c  uti l i ty 
to 

(1 )  report promptl y  to the Commi s s i on and any appropri ate State regu l a­
tory authori ti es any anti c i pated shortage of e l ectri c energy or capac i ty 
whi ch wou l d affect s uc h  uti l i ty • s capab i l i ty of serv i ng i ts who l esa l e 
customers , 

(2 ) s ubmi t to the Commi ss i on , and to any appropri ate State regu l atory 
authori ty ,  and peri odi cal l y  rev i se ,  conti ngency p l ans  respecti ng : 

(A)  s hortages of e l ectri c energy or capac i ty ,  and 

(B) c i rcumstances wh i ch may res u l t i n  such s hortages , and 

(3) accommodate any such shortages or c i rcumstances i n  a man ner 
whi ch shal l :  ' 

(A)  g i ve due cons i derati on to the publ i c  heal th , safety , and 
we l fare . . .  

Secti on 203 of the Federal Power Act (16 U . S . C .  824b ) requ i res FERC approva l  
pri or to any proposed di spos i ti on or conso l i dati on o f  property o f  a pub l i c  
uti l i ty whi ch i s  s ubj ect to i ts j uri sdi cti on .  The secti o n  prov i des  that a fter 
noti ce of and opportuni ty for a hear i ng ,  the Commi s s i on s ha l l g i ve i ts approval  
i f  it  fi nds that " the proposed di spos i ti on , consol i dati on , acqu i s i ti on , or 
contro l wi l l  be cons i stent wi th the pub l i c  i nterest . " 

Secti on 204 of the Federal Power Act ( 16 U . S . C .  824c ) forb i ds a pub l i c  
uti l i ty ,  wi thout pri or FERC approval , to i s sue " any securi ty ,  or to as s ume any 
ob l i gati on or l i ab i l i ty as guarantor , i ndorser , surety , o r  otherwi se i n  respect 
of any secur i ty of another person , un l ess  and unti l ,  and then o n l y  to the  
extent that , upon app l i cati on by the  pub l i c  uti l i ty ,  the Commi s s i on ,  by  order , 
authori zes such i s sue on  as sumpti on of l i abi l i ty . " 

The sect i on al so prov i des  that a publ i c  uti l i ty must obta i n the consent o f  
FERC to " app ly  any securi ty or any proceeds thereof to any p u rpose not 
spec i f i ed i n  the Commi s s i on • s Order . . .  " ( 16 U . S . C .  824c ( c ) ) .  

Secti on 205 of the Federal Power Act provi des that al l rates s ubject to the 
j ur i sdi cti on of FERC " s hal l be j ust  and reasonab l e ,  and any s uch  rate or 
change that i s  not j ust and reasonab l e  i s  hereby dec l ared to be u n l awfu l 1 1 
( 16 U . S . C .  824 d(a) ) .  
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FERC i s  authori zed by Secti on 209 of the Federal Power Act ( 16 U . S . C . 824h (a) ) 
to refer to a j o i nt board any matter ari s i ng i n  connecti on wi th i ts j uri sdi c­
ti on  over e l ectr i c uti l i ty compan i es under that . Act .  Thi s  board is  to be 
composed of a member or members , as determ i ned by the Commi s s i on , from the 
state or  each of  the states affected by the matter .  Thi s secti on a l so prov i des 
for cooperati on by the Commi s s i on wi th the state commi s s i o n  on  matters of mutual 
i nterest ( 16 U . S . C .  824h( b )  and ( c ) ) .  

Secti on 311 o f  the Federal  Power Act ( 16 U . S . C . 825j ) authori zes and di rects 
FERC to conduct i nvesti gati ons  to secure i nformati on  necessary or appropri ate 
as a bas i s for l egi s l ati on regardi ng al l aspects of e l ectri cal  e nergy , whether 
or not it i s  otherwi se subject to the j uri sdi cti on  of FERC .  The Commi s s i o n  
11 s ha l l report to Congress the res u l ts of  i nvesti gati ons made under authori ty 
of thi s secti o n . 1 1 

The staff has not l ocated any statutory authori ty whi ch wou l d  enab l e FERC to 
act expedi ti ous l y  to prov i de funds or take d i rect acti ons under the c i rcum­
stances s uch  as those wh i ch are the subj ect of th i s  report . 

6 . 0 STATE UTI LITY COMMISSIONS 

The three operati ng compan i es of  GPU are regul ated uti l i ti es o n  the retai l 
l eve l . Met- Ed and Pene l ec are subject to the j uri sdi cti on  of  the Pennsy l v an i a  
Pub l i c  Uti l i ty Comm i ss i on ( PAPUC ) , as the i r serv i ce areas are wi thi n the 
Commonweal th of Pennsy l van i a .  Jersey Central i s  regul ated by the New Jersey 
Department of Energy , Board of Publ i c  Uti l i ti es ( NJBPU ) , because i t  serves 
customers wi thi n that State . 

The pri mary duty of each of these bodi es  i s  to regu l ate the rates that a 
publ i c  uti l i ty ,  s uch  as the GPU compani es ,  charges i ts customers . Th i s  
prevents exp l oi tati on of the 1 1 natural monopo l i es 11 uti l i ti es  have i n  certa i n 
markets . The gu i di ng pri nc i p l e i n  that regul ati on  i s  to provi de for a j ust  
and reasonab l e  return on the  fai r val ue of  the  property 11 used and usefu , .• i n  
the pub l i c  serv i ce .  ( See the Pennsyl van i a Publ i c  Uti l i ty Code , whi ch i s  pub­
l i shed i n  66 Pa . C . S .  101 et seq . and the New Jersey Code i n  48 N . J . S .  
48 : 1 et seq . ) 

The app l i cati on of th i s  pri nc i p l e i n  the TMI c i rcumstances i s  reveal ed i n  
recent dec i s i ons of the PAPUC and NJBPU . ( See PAPUC Order dated May 23 , 1980 , 
Docket No . I -79040308 , and NJBPU I nter i m  Order , dated May 13 , 1980 , BPU Doc ket 
No . 795- 508A . ) They po i nt out the exte ns i ve authori ty and power these State 
governmental bod i e s  have to contro l the fate of an e l ectri c generati ng uti l i ty .  
For examp l e ,  the PAPUC order (pp .  4-5 )  states 

The bas i c  conc l us i on of the Commi s s i on  i n  th i s  order i s  that Met Ed 
s hou l d conti nue to operate as a pub l i c  uti l i ty .  The Commi s s i on wi l l  
prov i de Met Ed the means of fi nanc i a l  reh i b i l i tati on . However ,  we 
wi l l  wri te no b l ank  checks on i ts ratepayers . We fi nd that TMI-1  i s  
no l onger used and useful  and that the base rates of both Met Ed and 
Pene l ec shou l d be reduced . Thi s order , wi th i ts prov i s i ons  for a 
fu l l y  current recovery of  energy costs , prov i des an adequate framework 
for Met Ed ' s  recovery .  Respondent must conv i nce i ts bank credi tors 
that i t  has the wi l l  and the ab i l i ty to rehab i l i tate i ts e l f .  
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We need not deci de the l i mi ts of the Commi s s i on • s [ PAPUC]  authori ty 
to revo ke the certi fi cate of an e l ectri c pub l i c  uti l i ty .  But we note 
i n  genera l that al though there i s  no expres s  prov i s i on i n  the Publ i c  
Uti l i ty Code dea l i ng wi th the s ubject , the Comm i s s i on has the same 
power to rev o ke a certi fi cate as i t  has to i s s ue i t ,  upon due cause 
be i ng shown , and that a uti l i ty ho l di ng a certi fi cate of  publ i c  
conveni ence accepts i t  s ubj ect to the statutory prov i s i on whi ch 
permi ts the certi fi cate to be modi f i ed or resc i nded for l egal cause . 
(Materi al  i n  brac kets added for c l ari ty . ) 

S i mi l ar l y ,  the power and ro l e  of the NJBPU i n  deal i ng wi th the fi nanc i a l  needs 
of an e l ectri c generati ng uti l i ty i s  i' l l ustrated by the fo l l owi ng l anguage i n  
i ts I nter i m  Order of May 13 , 1980 , at p .  3 ( footnotes omi tted) 

I ndeed , s i nce Hope [Hope Natural Gas Co . , 320 U . S .  591 ( 1944 ) ] and 
pursuant to the l egal standards we have enunci ated , thi s Board i s  
duty bound to prov i de necessary funds to a uti l i ty on an emergency 
bas i s ,  subject to refund i n  the event of  a f i nanc i a l  and serv i ce 
cri s i s .  We have defi ned emergency i n  rather stri ngent terms to 
protect the consumer .  There has  to  be  a s howi ng that but  for  an  
i mmedi ate i nfus i on of rate payer funds Peti ti oner [ i . e . JCP&L] wou l d  
not be abl e to conti nue to prov i de safe adequate and proper serv i ce 
or reasonab l e access the market for needed constructi on or expense . 
Th i s may take the form of a coverage cri s i s ,  an i nab i l i ty to acces s  
the fi nanc i a l  markets for needed constructi on  and/or a cas h- f l ow 
cri s i s .  Mere attrit i on i n  earn i ngs i s  not suff i c i ent un l ess  i t  
i mpacts fi nanc i ng ,  constructi on , o r  serv i ce .  I t  i s  our i nescapab l e 
concl us i on ,  after rev i ew of th i s  record , that JCP&L i s  i n  an emergency 
fi nanc i al  cri s i s  i mpacti ng i ts abi l i ty to serve customers thi s day 
and i n  the months to come and that a rate i ncrease of $60 m i l l i on i n  
base rates i s  absol ute l y  necessary for conti nued serv i ce .  Wi thout 
s uch  re l i ef Peti ti oner and i ts customers wi l l  sure l y  s uffer 
i rreparab l e harm unprecedented i n  e l ectri c uti l i ty regu l atory 
experi ence . 

Future dec i s i ons of the PAPUC and the NJBPU wi l l  l arge ly  determi ne the 
f i nanc i al  v i abi l i ty of GPU and the three operati ng compan i e s .  These State 
governmental bodi es have the power and the respons i b i l i ty to ru l e on  key 
factors such as the i nc l us i on of p l ants i n  the rate base , the pos s i b l e 
revocati on of certi fi cates of conven i ence and necess i ty ,  the a l l ocati on  of  
costs for c l eanup , etc . ( See 1 1 Report of the  Governor • s  Commi s s i on on Three 
Mi l e  I s l and , 1 1  Commonweal th of Pennsyl van i a ,  February 26 , 1980 , at pp . 26- 29 , 
115- 116 . ) 

It  shou l d  al so be noted that an e l ectri c uti l i ty company cannot di sconti nue 
i ts serv i ce or di spose of i ts fac i l i t i es  wi thout the  pri or approval  of  the 
PAPUC or , i n  the case of Jersey Central , the NJBPU . ( See 66 Pa .  C . S . , 
Chapter 15 and 66 Pa.  C . S .  2102 ; and N . J .  C . S . , 48 : 2- 24 ,  4� : 3- 7  and 48 : 3- 10 . ) 
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There do not appear to be any spec i fi c prov i s i ons  i n  the statutes of the 
Commonweal th of Pennsyl vani a or i n  the State of New Jersey wh i ch cover a 
s i tuati on  i n  wh i ch an e l ectri c generati ng uti l i ty i s  no l onger ab l e  to carry 
out i ts pub l i c  i nterest respons i b i l i ti es because  of a f i nanc i a l  cri s i s .  As 
has been noted , thi s s i tuati on has been recogn i zed i n  recent PAPUC and NJBPU 
orders . Neverthe l es s , there i s  no apparent statutory authori ty wh i ch prov i de s  
for the conti ngency of f i nanc i al i nsol vency by an e l ectri c generati ng company . 
The s i tuati on  wou l d  appear to be unprecedented . The PAPUC and NJBPU , however , 
c l ear ly  have the power and the respons i bi l i ty i n i ti al l y  (and up to the poi nt 
of p l ac i ng obv i ous  unreasonab l e  hardsh i p  on customers ) to act to prov i de ade­
quate revenues so  that an e l ectri c generati ng company i s  f i nanc i al l y  ab l e to 
meet i ts respons i bi l i ti es to the publ i c .  

7 . 0 OTHER STATE AGENCI ES AND AUTHORITY 

Powers reserved to states (general l y  referred to as 1 1 pol i ce powers 1 1 ) broadl y 
encompas s the ri ght to 11 prescri be regu l ati ons to promote the heal th . . .  of the  
peop l e ,  and to  l eg i s l ate so as to  i ncrease the  i ndustri es of the  state , deve l op 
i ts resources and add to i ts weal th and prosperi ty1 1 (Barb i er v .  Connal l y ,  113 
U . S .  27 , 31 ( 1885 ) ) .  In connecti on  wi th the exerc i se  of the h i stori c pol i ce 
powers of a state ( s uch  as those des i gned to protect the pub l i c  heal th , safety , 
or wel fare ) , i t  s hou l d be noted such powers have been gi ven  cons i derab l e 
deference i n  var i ous Federal envi ronmental statutes , i nc l udi ng the C l ean Ai r 
Act (42 U . S . C .  7401 et seq . ) ,  the C l ean Water Act ( 33 U . S . C .  1251 et seq . ) ,  
and the Resource Conservati on  and Recovery Act (42 U . S . C .  6901 et seq . ) .  

Cons i stent wi th the forego i ng ,  both the Commonweal th of Pennsyl vani a and the  
State of New Jersey have enacted l aws whi ch p l ace the  authori ty and respon­
s i b i l i ty for the protect i o n  of the pub l i c  heal th and safety i n  certai n des i g­
nated departments and agenc i es of state government . ( See 35 Pa . C . S .  s s  1 et 
seq . and 26 N . J .  C . S .  s s  26 : 1 et seq . ) The Pennsyl van i a Department of Env i ron­
mental Resources , through i ts Bureau of Radi ati on Protecti on  ( BRP ) , i s  respon­
s i b l e for env i ronmental mon i tori ng around nuc l ear power p l ants . Thi s departmen t  
i s  the Commonwea l th 1 s l ead agency for emergency response duri ng any i nc i de n t  
at a nucl ear power p l ant i n  Pennsyl van i a wh i ch requ i res acti on by the 
Commonweal th . The department operates as the techn i cal  arm for the Pennsy l van i a 
Emergency Management Agency ( PEMA) . ( See 1 1 Report of the Governor • s  Commi s s i o n  
o n  Three Mi l e  I s l and , 11 Commonweal th of  Pennsy l van i a ,  February 26 , 1980 , at 
pp . 53-54 . ) The authori ty and respons i b i l i ty of PEMA are set forth i n  T i t l e 
35 Pa . C . S .  Appendi x ,  Part V Chapters 71 , 73 , 75  and 77 . 

There does not appear to be any general l y  avai l ab l e fund wh i ch wou l d  enab l e a n  
agency or department of the Commonweal th to proceed di rectl y  wi th the Common­
weal th 1 s  resources to  deal wi th a maj or potenti al  publ i c  hea l th prob l em .  The  
authori ty to use  funds for such  di rect governmenta l  acti on  wou l d  appear to  be  
l i mi ted to  modest efforts , such as  acti on  to abate a nui sance ( see 35 Pa . C . S .  
s 691 . 316 ) .  

E- 13 



I t  appears that the Commonweal th enforces i ts requ i rements for the protecti o n  
o f  the pub l i c  heal th and safety by a vari ety of  l egal sancti ons , such a s  the 
i mpos i ti on of penal ti es , s u i ts to enjo i n or abate a source of  po l l ut ion , 
cri mi nal prosecut i on , etc . Even though thes e  l ega l remedi es  are avai l ab l e ,  
the fact i s  that they do not deal i n  practi cal  terms wi th a s i tuati on where 
the perpetrator i s  UAknown or where , as under the c i rcumstances cons i dered i n  
th i s report , the respons i b l e  party i s  known but may be f i nanc i a l l y  i ncapab l e 
of carryi ng out i ts respons i bi l i ti es .  

The staff has conc l uded that thi s s i tuat i o n  i s  not deal t wi th under the state 
statutes (Pennsyl van i a  and New Jersey)  wh i ch i t  has rev i ewed . Thi s conc l us i on 
i s  corroborated by a revi ew of the pub l i s hed testi mony i n  the heari ngs on the 
1 1 superfund1 1  l egi s l ati on . ( See Heari ngs before the Subcommi ttee on Transportati on 
and Commerce , House  Commi ttee on I nterstate and Fore i gn Commerce , 1 1 Superfund11 
( H . R .  4571 , H . R .  4566 , and H . R .  5290) , 96th Cong . , 1st Ses s . , J une , August ,  
and October 1979 ; and Jo i nt Heari ngs before Subcommi ttees  on  Envi ronmental 
Pol l uti on  and Resource Protecti on , Senate Commi ttee on  Envi ronment and Pub l i c  
Works , 1 1 Hazardous and Toxi c Waste O i sposal 1 1  ( S . 1341 , S . 1480 ) , 96th Cong . , 
1st Ses s . , June , J u l y , and September 1979 . ) The po i nt was made i n  these 
heari ngs that a l though u l ti mate l y  a State has the di rect authori ty and respon­
s i b i l i ty to respond to threats to the pub l i c  hea l th and safety from hazardou s  
substances , etc . , the major prob l em was t h e  avai l ab i l i ty · of money t o  s e e  that 
the j ob i s  done . One of the obj ecti ves of some of  the s uperfund b i l l s ( e . g .  
S . 1480 ) i s  to estab l i s h a fund that wou l d  be f i nanced i n i ti a l l y  through Federal 
and state appropri ati ons and sustai ned through fees assessed agai nst the 
i ndustri es  i nvol ved . 

Wi th the l ac k  of  adequate funds to deal wi th the c l eanup of hazardous  wastes 
genera l l y , i t  does not seem surpri s i ng that Pennsyl van i a  wou l d  have no statutory 
conti ngency p l an for deal i ng wi th the c l eanup of a damaged nuc l ear power 
p l ant . Furthermore , the regu l ati on of the radi o l ogi cal  hazards associ ated 
wi th a nuc l ear power p l ant i s  exc l us i ve l y  the ri ght of the Federal government 
through a pervas i ve Federal statutory and regu l atory scheme wh i ch has preempted 
state authori ty i n  that area ( see 1 1 Report of the Governor • s  Commi s s i on  o n  
Three Mi l e  I s l and , s upra at 44) .  I n  thi s regard , the PAPUC commented ( i n  i ts 
Order of May 23 pp . 5-6 )  

The Comm i s s i on i s  acute l y  aware of  the s ubstanti al , conti nu i ng pub l i c  
debate over whether or not radi o l ogi ca l  dangers exi st at Three Mi l e  
I s l and . . . .  To the extent that these a l l egati ons  re l ate to the safety 
of the peop l e of Pennsyl vani a ,  thi s Commi s s i on i s  requi red to recogn i ze 
that the Federal Government has comp l ete l y  pre-empted the States i n  
the l i cens i ng and regu l ati on of the commerc i al use of nuc l ear reactors 
and i n  the protecti on  of the publ i c  from rad i o l ogi ca l  hazards . 
Northern States Power Company v .  State of  M i nnesota , 447 F . 2d 1143 
(8th .ci r .  1971) aff 1 d mem . 405 U . S .  1035 (1972) . 

The Federa l government has been a keystone i n  the devel opment of  
commerci al uses  of nucl ear power .  It  has  i nsured , promoted and 
exc l us i ve l y  regul ated i ts deve l opment .  Duke Power Comlany v .  
Caro l i na Envi ronmenta l Study Group , I nc . , 438 U . S.  59( 978) . The 
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peop l e of Pennsyl vania s houl d not have to bear the enti re b urden-­
emoti o nal l y  o r  f i nanci al l y--where that burden proper l y  be l ongs to 
al l those who have benefi tted from the devel opment of nucl ear energy .  

8 . 0 ROLE O F  NUCLEAR PROPERTY I NSURANCE 

8 . 1 Bac kground 

The l egal respons i b i l i ti es of the i ns urance poo l s for TMI c l eanup are l i mi ted 
to the prov i s i ons i n  the property i ns urance agreement between  those poo l s and 
the l i censee . The NRC has no regul atory i nvol vement i n  th i s property i ns u rance , 
whi ch i s  stri ctl y  a bus i nes s arrangement between the i nsured and i nsurer .  
Thus , the l egal respons i bi l i ti es of the property i ns urance pool s regardi ng the 
TMI c l eanup must be determi ned so l e l y  on  the bas i s of the agreements and 
understandi ngs between the i ns urer and the i nsured . 

As far as thi rd-party l i ab i l i ty i ns urance under the Pri ce-Anderson Act i s  
concerned , there i s , of  course , regul atory i nvol vement on  the part of NRC . 
Th i s  i nsurance i s  not , however , avai l ab l e to pay for the expenses  assoc i ated 
wi th the c l eanup , restorati on , or decommi s s i on i ng of  the reactor because o f  
the defi n i ti on of the term 1 1pub l i c  l i ab i l i ty1 1 i n  Secti on 11w . , 42 U . S .  C .  
2014w , of the Atomi c  E nergy Act of 1954 , as amended .  Among other th i ngs , thi s 
defi n i ti on exc l udes 1 1 c l ai ms for l oss  of , or  damage to , or l os s  of  use of  
property wh i ch is  l ocated at  the  s i te of and  used i n  connecti on  wi th the 
l i censed acti v i ty where the nuc l ear i nc i dent occurs . 1 1 Therefore , i f  the 
l i censee • s ons i te property (e . g . the reactor)  i s  covered , i t  i s  covered by 
such property i ns urance as the l i censee may c hoose to carry .  O ns i te property 
i s  not protected under the Pri ce-Anderson i ns urance- i ndemni ty system , whi ch i s  
des i gned to be respons i ve to thi rd-party· publ i c  l i ab i l i ty c l a ims . 

8 . 2 Li censee • s  Nucl ear Property I nsurance 

Metropo l i tan Edi son Company , Jersey Central Power and Li ght Company , and 
Pennsyl vani a E l ectri c Company are the named I nsureds under a nuc l ear property 
i nsurance pol i cy .  i s sued by Ameri can Nuc l ear I nsurers (AN I )  and Mutual Atom i c 
Energy Li ab i l i ty Underwri ters (MAE LU ) . Thi s po l i cy (wh i c h  was i n  effect at 
the ti me of the March ' 28 ,  1979 acc i dent and conti nues i n  effect)  covers l o s s  
to al l real  and personal property a t  the Three Mi l e  I s l and Nuc l ear Stati o n  
Uni ts 1 and 2 from radi oacti ve contami nati on  and al l other ri s ks o f  l os s  s uc h  
as fi re ,  tornado , or  hurri cane . The  pol i cy a l so prov i des coverage for  removal 
of debri s and decontami nati on of the property .  Therefore , expenses  i ncurred 
by Met- Ed i n  decontami nati ng TMI Uni t 2 wou l d be covered under the po l i cy .  
However ,  the l i censee • s nucl ear property i ns urance po l i cy for TMI exc l udes 
c l ai ms for engi neeri ng and des i gn .  

A s  o f  the date th i s report was wri tten , total payments made i n  connecti o n  wi th  
the acc i dent were i n  exces s  of $150 mi l l i on .  These payments are di v i ded i nto 
two categori es :  { 1 )  a fuel damage payment total i ng $63 mi l l i on and ( 2 )  di rect 
phys i cal  l oss  and radi oacti ve decontami nati on for the remai nde r .  Before 
c l ai ms are pai d ,  the I n s ureds must s ubmi t a proof of l os s  statement.  I ns u rance 
poo l audi tors , ai ded by techni cal consu l tants , determi ne whether expenses 

· 

contai ned i n  these s ubmi ttal s are covered under the po l i cy .  I f  coverage i s  

E-15 



prov i ded , checks are then sent to each  of the three I ns ureds and the i r respecti ve 
mortgage trustees to coi nc i de wi th ownersh i p  s hares of  the reactor.  Metropo l i tan  
Edi son and i ts mortgage trustee , Morgan Guaranty , rece i ves  a check  for  50  percent 
of the c l ai m ,  wi th Jersey Central  Power and li ght and i ts mortgage trustee , 
Ci ti ban k ,  N . A . , and Pennsyl van i a  E l ectri c and i ts mortgage trustee , Ban ker ' s  
Trust , each rece i v i ng a chec k for 25 percent of  the c l ai m .  

9 . 0 CONCLUSION 

The NRC under exi sti ng l aw has the statutory authori ty to act to ensure that 
the pub l i c  heal th and safety wi l l  be protected s hou l d the uti l i ty be unab l e 
fi nanci a l l y  to carry out i ts respons i b i l i t i es as a l i censee . Thi s authori ty 
i s  not , however , se l f- i mp l ementi ng . The resources needed to use thi s authori ty 
under the c i rcumstances be i ng cons i dered ( i . e . , d i rect NRC i nvol vement and 
assumpt i o n  of c l eanup acti v i ti es , whi ch wou l d  be beyond i ts usual  respons i b i l i ­
ti es of regu l atory functi ons and provi di ng techni cal  ass i stance)  are not 
avai l ab l e under exi sti ng l aw .  Under exi sti ng l aw ,  however ,  the NRC does have 
the fi nal say over who may ass ume the respons i bi l i ty of  a l i censee . 

At thi s  ti me , ne i ther the Federal government nor the Commonweal th of Penn­
syl van i a  has a p rogram to handl e emergency s i tuati ons  i nvol v i ng a threat to 
the publ i c  heal th and safety from potenti al l y  hazardous s ubstances . As di s ­
cussed be l ow ,  exi sti ng authori ty at the Federa l l evel  i s  narrowly focused ( o i l 
sp i l l s  and certai n hazardous substances )  and even i n  the areas covered , the 
funds avai l ab l e for governmental acti on are modest .  At  the  state l eve l , 
governmental acti on  wou l d appear to re ly  heav i l y  on  tort and nu i sance s u i ts 
and enforce rr· nt acti ons i n  the form of c i v i l penal ti es or cr im i nal prosecut i o n , 
or i nj uncti ve dc : i on , i n  the event certai n statutes are v i o l ated . These 
remedi es wou l d not appPar to be adequate , however , i f  the respons i b l e  party i s  
ban krupt and funds are needed for steps to be taken  by someone to protect the 
publ i c  heal th and safety .  I n  vi ew o f  the i nadequac i es i n  exi sti ng l aw on s uc h  
matters , the Congress has been cons i deri ng so-cal l ed " s uperfund1 1  l egi s l ati o n , 
whi ch wou l d  prov i de for Federal and State ro l es , wi th funds made avai l ab l e ,  so  
that emergency responses can  be  taken to protect the  publ i c  hea l th and safety 
from certai n hazardous materi al s wh i ch are spi l l ed or wh i ch are l ocated i n  
i nacti ve waste dumps . I t  i s  not known whether th i s  l egi s l ati on  wi l l  be enacted 
duri ng the 96th Congress ,  and , i f  it i s ,  whether i t  wou l d  cover any c l eanup 
expenses at a d i sab l ed nuc l ear power p l ant . From the i nformati on avai l ab l e ,  
i t  wou l d  appear that the s uperfund l egi s l ati on probab l y  i s  not i ntended to 
cover a s i te- spec i f i c  s i tuati on where a potenti a l  hea l th and safety prob l em i s  
presented by a d i sab l ed nuc l ear power p l ant l i censed and regul ated by the N RC .  
The studi es assoc i ated wi th the superfund l egi s l ati on do confi rm ,  however , the 
conc l us i on reached by the staff ' s  i ndependent research (wh i ch was necessar i l y  
l i mi ted by t i me constrai nts ) that exi sti ng statutory authori ty does not pro v i de 
a sound bas i s  for conti ngency p l anni ng regardi ng governmental ass i stance to a 
uti l i ty l i censed to operate a nucl ear power p l ant when the p l ant has been 
di sab l ed by an acc i dent , and when , as a res u l t of  the acc i dent , the uti l i ty i s  
fi nanc i al l y  unab l e to carry out i ts respons i b i l i ti es as a l i censee . Th i s 
prec i se s i tuati on  appears to be unprecedented .  
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pp l i cab l e  l aw at the State l evel  ( i n  thi s i nstance the Commonweal th of Penn­
yl van i a and New Jersey)  does prov i de a means , wi th i n  reason ( e . g .  cons i deri ng  
he  economi c burden on the cons umers ) for ensuri ng that the uti l i ty i s  not 
l aced i n  such a f i nanc i a l l y  peri l ous pos i ti on .  These l aws , of course , are 
hose re l ati ng to the functi ons  and authori ty of the PAPUC and the NJBPU . 
hese bodi es exerc i se the tradi ti onal State authori ty to fi x the rates so  that 
n e l ectri c generati ng uti l i ty i s  ab l e to obtai n the revenues needed to carry 
ut i ts respons i b i l i ti es .  However , the i r functi on  i s  not to guarantee fi nanc i al 
tab i l i ty to any g i ven uti l i ty .  I nstead , thei r functi on i s  to al l ow i t .  
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D e a r  Madam Cha i rman : 

APPEND I X  F 

T H E W H I T E  H O U S E  
W A S H I N G T O N  

July 3 ,  1 9 8 0  

The Pr e s i d ent h a s a s k e d  me to r e s p ond to yo ur re c en t  l e t te r  
r e g a r d i n g  f e d e r a l f in anc ia l a s s i s t an c e  re la t iv e  t o  c l e an-up 
and r e cov e ry c o s t s a s s o c ia ted w i th the Ma rch 2 8 , 19 7 9 , 
a c c i de n t  a t  the Th ree Mi le I s land nu c l e ar g e ne ra t ing p lant . 
I n r e spond i ng to th i s  r e que s t , we ha ve ca re f ul ly cons i dered 
the p o in t s  r a i s e d  i n  your l e t te r  s ug g e s ti ng fe de r a l  r e spons ­
ib i l i ty f o r  s h a r i n g  the co s t s  o f  thi s acc i d e nt wi th th e 
c i t i z e n s  o f  P e n Q s y l van i a � .  

I n  the f i r s t  i n s tan c e , the re is no s ta tutory author i ty for 
any f o rm of d i r e c t  f i nanci a l  ai d to as s i s t  . i n  c l e an - up and 
r e c overy co s t s . Th e Adm in i s t ra tion has h oweve r taken s tep s 
to p rovi d e  for the mon i tor i ng o f  TMI - 2  th rough e f forts by 
the EPA . The De p a r tment o f  E ne r gy w i l l  b e  e xami n i n g  the 
core a nd the s tudy i ng of the ef f e c ts of the ac c i d e n t  on 
c r i t i c a l  p l an t s  componen ts upon c l ea n - up . 

Your l e t t e r  n o t e s the f i nanc i a l invo lveme nt of the Federal 
Gov e r nme n t  i n  th e e a r l y  s t age s o f  th e  comme r ci a l i z a t i on of 
nuc l e ar powe r i n c l ud i n g  th e P ri ce And e r s o n  Act and i t s  
renewa l . Thi s h i s tory i nd e ed e xi s ts ; howev e r , o n c e  p r ivate 
indu s try was c ap ab l e  and w i l l in g  t·o suppo r t  th e  c omme r c i a l  
dep l oyment o f  nu c l e ar r e ac tor s f o r  the ge ne r a t ion o f  e le c­
t r i c i ty , . the p r i nc i p a l  rol e o f  the F ed e ra l G over nme nt be came 
one of e n forc i ng th e r e g ul ato ry prov i s i on s  o f  th e Atomic 
Ene r gy Ac t . 

The Admi n i s tra tion i s  c l os e ly f o l l owing the progr es s o f  the 
pro c ee d i n g s  y o u  ou t l ined c urr en t ly underway be fore your 
commi s s i o n ; the c ompanion ca s e  in New J er s e y ; and r e l a te d  
pro c e e d i n g s  a t  t h e  F e de r al E n e r g y  Re gul atory C omm i s s ion . 
The FERC a c t i o n  wou ld p r ov i de for a di s co un t f or Me t Ed in 
pu r c h a s i n g  power .wh i l e  the TM I p l a nt i s  down . I n  add i t i on , 
the Nuc l e ar Re g u l a tory C ommi s s i on is conduc t i n g  a l i c e ns i ng 
pro c e e d i n g  to de c i d e  whe th er or n o t  TMI - 1  s h ou l d  be a l lowe d 
to r e sume ope r a t ion . 

We a l s o u n d e r s tand th a t  yo u h av e  r e c e n t ly taken a c tion whi c h  
w i l l  a l low Me t Ed to rema i n  s o lven t un t i l  a mo re de ta i led 
c on s i d e r a t i on of the c a s e  can b e  mad e . 
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The Admi n i s tr a t ion s h are s  your conce rn about thi s a c c i dent 
and its poten t i a l  i mp a c t  o n  1the f u tu r e  of the uti l i ty 
indus try . Wi thin the l i mi t s&of our l e g al author i ty , we 
b e l i eve that f edera l a s s i s ta ce a t  TMI ha s been s e n s i t ive t o  
the needs of the S t a t e  a nd t e a f f ec te d  commun i ty . P l ea s e  
be a s s ured that we wi l l  co ntinu e  to he l p  in any way th at i s  
appropr i a te . 

Ms . S u s an M .  S hanaman 
Cha i rman 

S incerely , 

S I GNED BY Stuart E .  Eizensta·t 

S tu a rt E .  E i z ens ta t 
As s i s tant to the Pr es i dent 

For D om e s t ic Af fa ir s  and Po l i c y  

P e nn s y lvan i a  P ub l i c  Uti l ity C ommi s si on 
Commonwe a l th o f  Penn s y lv an i a  
Harr i sburg , P e nn s y l va n i a  1 7 1 2 0  
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CHA I R MAN 

UNITED STATES 
NUCLEAR R E G U LATOR Y  COMM ISSION 

WASH I NGTON, D .  C .  20555 

May 7 ,  1980 

Ms . Susan M .  S ha nama n , C ha i nma n 
P_en nsyl va n i a  Pu bl i c  Uti l i ty Comm i s s i o n 
Commonwea l th of Pennsyl van i a  
Harri s burg , PA 1 71 20 

Dea r C ha i nna n  S ha nama n :  

I n  your l etter dated Ma rc h 21 , 1 98 0 ,  you a s ked two ques t i ons rel at i ng to t he 
pos s i bi l i ty of fi na nc i a l fa i l ure o f  the Metro pol i ta n  Ed i son  Com pa ny . The  fi rs t 
co ncerned NRC s ta tutory powers a nd the  s econd NRC co nt i ng ency pl a ns i n  the  ev ent 
o f  such  a fa i l ure . 

Fi nanc i al fa i l ure of a l i cens ee wou l d  prov i d e  g rounds  for i mmed i a te revo ca t i o n  
of  the l i c ense u n d er S ect i on 1 B6 { a ) o f  t h e  Atomi c Energy Act , 4 2  U . S . C .  2236 ( a ) .  
Su bsect i on { c )  of  thi s s ec t i o n  wou l d then  em power the N R C  to enter u po n  a nd 
o pera te t he l i cens ed fac i l i ty .  Al t hou g h ,  a s  i nd i ca ted bel ow , the  Comm i s s i on ha s 
not d etermi ned the  s pec i fi c s  of how t h i s a u thor i ty wou l d be ex erc i s ed ,  t h e 
Comm i s s i on rea d s  thi s s ec t i o n  a s  a u t hor i z i ng _ a ny a c t i o n  nec es s a ry to pro t ec� 
publ i c  hea l th a nd sa fety , i nc l ud i ng repa i r  o r  d econtam i na ti on  o f  a d ama g ed 
fa c i l i ty .  The NRC ha s further a ut hor i ty to · o p era te  a fa c i l i ty u nd er S ec t i o n  1 88 
of  the Atom i c  Energy Act , 42 U . S . C .  2238 . Und er th i s s ect i o n ,- the  NRC cou l d 
cont i nue  to o pera te a fac i l i ty unti l a n ew l i c ens e i s  i s s u ed .  Howev er , we mu s t  
po i nt o u t  tha t c u rrent a u t hor i za ti o n s  for t h e  NR C d o  n o t  i ncl ude  a ny fu nds  for 
s u c h o perat ion . Prov i s i on  o f  t he n eces s a ry fu nd i ng wo ul d pres ent a major  pol i cy 
qu e s t i- on  requ i r i ng a ct i o n  by the Congres s a nd the Adm i n i s trati o n , a ma tter t ha t  
co u l d  not be ex pec ted to be s peed i l y  r es o l v ed . 

I n  res ponse  to your s eco nd  questi o n , the  NRC ha s not compl eted a ny s pec·i fi c 
conti ng ency pl a ns to cov er the  pos s i bi l i ty o f  fi na nc i a l  fa i l ure o f  Metropol i ta n  
Ed i so n , but s u c h  pl a ns are  now u n d e r  deve l o pment . W e  ha ve  no r ea son  to bel i ev e  
t ha t  a fa i l ur e  i s  i mmi nent , t hou g h  we wi l l , o f  course , cont i nu e to mo n i tor the  
s i tua t i on  c l o s el y .  S hou l d the  fi na nc i a l  c o nd i ti o n of Metropol i ta n  Ed i so n  wors en 
to  the  ex tent that  it  may be u na bl e to carry out  i ts res pons i bi l i ti es a s  l i c ens ee 
for the  T hree Mi l e ·  I s l a nd S ta ti on , the Comm i s s i on wi l l  ta ke wha tever s teps  a re 
nec e s s a ry to ens ure  that the pu bl i c  hea l t h  a nd sa fety wi l l  be protected . 

Pr i or to the compl eti on o f  s u c h  pl a nn i n g , a prel im i na ry o bs erv a t i o n  ca n be ma d e  
a bout  our  current th i nki n g  o n  the  ma tter . I n  the  event  o f  ba nkruptcy , we wou l d 
ex pect  t hat  a _rece i v er or trustee  woul d be a ppo i nted i mmed i a te l y  to c o nt i n u e  
t h e  e s s enti al  s erv i ces  be i ng prov i d ed by Metropol i ta n  Ed i son . W e  wou l d ex p ect 
the · rec e i v er �r trustee to a s s ume Metropol i ta n  Ed i son ' s  res pon s i bi l i t i es as 
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l i c ens ee for Three  M i l e  I sl a nd ,  i nc l u d i ng conti nua tion  of c l ea nup  o pera t i o ns a t  
the s i te .  The NRC woul d then  exerc i s e su p  rvi sory control throug h t he r ec ei v er .  
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Public L aw 92-69 
Auauet 6 ,  1 97 1 AN ACT 

_.;;..[H_._R_._._7ti-" 2..;;.l_ Tu II Ult•nd >*'t'f luu :;c�-.. i ut title �. rotted �tates Code, in order tu .. X It'lld tlho 
n utbnrlty uf the Atlm inh1trator of Vt'tt'rans Afraln tu t'fltablh•h uud t .. ft7 
unt 11 1•ru�rru m uf Px•·hnu�r .. uf mt'dlcal lnforn•atlon . .  

V e t eran e .  
Medic•!  infor­

m•l ion e z ch•nae , 
••tenelon. 

· 10 St•t.  1 37 5 .  

Auauel 9 ,  1 9 7 1  . [H . R .  143 2] 

Be il ,.,,,, .tetl h.v the Senate a.nd /Jou11e of Repl'elfelltaJilJu of t!uJ 
/ ', ited Sfttfnt of A merica in ('ongress fllfllem bled. That set·tinn 5055 
uf t itle :l�. l 'nitt>d States Code, is amended by deleting in the first 
senteJ\l"e of subset-tion ( <' )  ( 1 )  ••of the first four fiscal years followil!g 
t�e tisc·a l year in whid� th.is subchapter is enacted" and insert.ing in 
heu the1-eof t he followmg : •'fiscal year 1968 through 1971 , and such 
sums us mny be macessary for each fiscal year 1 972 through 1975,". 

A pproved A ugu s t  6 ,  1 97 1 . 

Publ ic  Law 92-70 
AN A C T  

·ru u u t hflli.- .. ult'rgt>UI'Y lntm gua rantet'fl tu n�Jor bu�iDetJt� t"lltt"rl•rliM'R • 

He it em1cfed by the SeTUtte and Hvuse of Reprelletdatirell of tlt6 
Emercency Lo•n l ·n lted �..,·tate�t of A mnica in f 'ongress fl88embled, Gu.rentee A c t .  

:SH ORT TITUJ 

�t:er!.u:s 1 .  This .\et may be c-ited as the ••Jo�mergeucy fAlllm Gunmu­
t� Act • 

t�T.\BLII!iHME.NT OF THR BOARD 

�Ec. �. There is ('reated an Emer�Jen<'y Loo n Guarantee Board 
( referred to in this Act u.s the "Board" ) composed of the Secretary of 
t he Treasury, as Chainnan, the Chainnan of the Board of Gove111on 
of the Federa.l Reserve System, and the Chairman of the Securities 
auld Rxchange Commission. Decisions of the Hoard shaiJ be made by 
majority \·ote. 

_ 
ArTHORITY 

�EC. :t 'l'he Hoar·d, on such tt>rms and condit ions as it detams appro­
priate, may guarantee, or make commitments to guarant�, lt>nden 
n�ainst loss of principal or i ntf'rt>st on loans that mt>et the rt>quii'l"mt>nt8 
of this Act. 

UKIT.\TIONS .\ ND CONDITIONS 

SEc. 4-. ( a )  .\ guarantt>t> of a loan may be made tmder this Acot 
onJy i f-

( 1 )  the Hoard finds. that ( A )  the Joan i s  net>ded to t>Itable 
the borrower to continue to furnish goods or services and failure 
to m�t this nt>ed w�uld adve�ly and serio�lSly affect the econom1 
of or employment m the Nation or any regron thereof, ( B )  crecbt 
is not otherwise available to the borrower under reasonable tenna 
or conditions, and ( C )  the prospP.ctive t>arning power of the 
borrower, to,.,Jether with the character and value of the security 
pledged, furnish n>asonable assurance that it will be able to repay 
the loan within the time fixed, and -afford n>asonable protectiOD 
to the lT nited States ; and . 

(2 )  the lender Ct>rtifies that it would not make the loan withou& 
P'lch guarantee. 

G - 1  
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( b )  Loans guaran� undPr this Act shall be payable in not more 
t han live years, but may be renewable for not mort> than an additional 
three years. 

179 

( c )  ( 1 )  Loans guaranteed under this A ct  shall . bear interest pay­
able to the lending institutions at rates detennined by the Board 
taking into account the reduction in risk afforded by the loan guaran­
tee and rates eharged by lending institut ions on otherwise comparable 
loans. 

lnt e re a t ra t e a ,  
determination.' 

( 2) The Board shall prescribe and collect a guaranOOe fee in 
connection with each loan guaranteed under this Act. Such fee shall 
l'eflect the Govemment's administ�tive expense in making the guaran­
tee and the risk assumed by the Government and shall not be less 
than an amount whieh, when added to the amount of interest payable 
to the lender of such loan, produces a total char� appropriate for 
loan agreements of comparable risk and matunty if supplied by 
the nonnal capital markets. 

SECl."RITY FOR WA N Ul.".\JL\ NTEES 

�·h:c. :>. In  negotiat ing a loan guarantee under this  Act , the Hoard 
sha l l  make e verv effort to arrange that the payment of the principal 
of and interest on any plan guaranteed shnll be secured by sufficient l>roperty of the enterprise to col lateral ize ful ly the amount of

. 
the 

oan guarantee. 

REQt;IREXENTS APPLICARLE TO I.OA N Ul.'ARA NTEE8 

SEc. 6. ( a )  A mtarantee aliTP4>ment mnde under this Act with res�ct S t oc k di v id e nd •  . e ·  f":" � • • • • o r other payme nt a ,  t o  an enterprise shall r�mre that wlule there IS any prmcipa or prohib ition .  
interest remaining unpaid o n  a gttaranteed loan to t hat enterprise the 
• ·nterprise may not-

( 1 )  declare a dividend on its common stock ; or 
( 2 )  make any payment on its other indebtedness to a. lender 

. whose loan has been guaranteed under this Act. 
The Board may waive either or both of the requi rements set forth in Wa iv e r .  

this subsection, as specified in the guarantee agreement covering a. loan 
to nny particular enterprise, if it determines that such waiver is not 
i neonsistent with the reasonable protection of the interests of the 
rn ited States under the guarantee. · 

( b )  If the Board detennines that the inabil ity of au enterprise to M• n• •e r ia l 
obtain credit without a guarantee under this Act is the result of . a c h •n• e a ·  

fai lure on the part of management to exercise reasonable business 
pntdence in the conduct of the affairs of the enterprise, the Board shall 
require before guaranteeing any loan to the enterprise that the enter-
prise make such management changes as the Board deems necessary 
to gi ve the enterprise a sound managerial base. 

( c )  A guarantee of a loan to any enterprise shall not be made under m!.i
t�

•nc t a t • ta t e ·  
t his Act unless-

( ! )  the Board has received an audited financial statement of 
the enterprise ; and 

( 2 )  the enterprise pemtits the Board to have the same access 
to its books and other documents as the Board would have under 
section 7 in the event the loan is guaranteed. 

( d )  No payment shall be made or become due under a guarantee 
entered into under this Act unless the lender has exhausted any reme­
dies which it. may have under the guarantee agreement.  

(e)  ( 1 )  Prior to making any guarantee under this Act, the Hoanl 
�hall satisfy itself that the underlying loan agreement. on which the 
guarantee is sought contains all the affirmative nnd negat ive covenants 

71-al 0 - ft - 14 
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A dvanc e a .  

Loan s e curi ty ,  
prlorlty . 

" C o llat era l . "  

5:Z Stat .  878 . 
1 1  usc 1 08 .  

GAO aud it . 

R eport to Board 
and C onare • • ·  

PUBLI C  LAW 92-70-AU G. 9,  197 1 [85 STAT. 

nnd other protect ive provisions which are usual and customary in 
loan agreements of a similar kind. including prev ious loan agree­
ments between the lender n.nd the borrower, and that it cannot be 
amended, or any provisions waived, without the Board's prior consent. 

( 2 )  On each occasion when the borrower seeks an advance under 
the loan agreement, the guarantee authorized by this Act shall be in 
force as to t he funds ad\·anced only if-

( A )  the lender gives the Board at least ten days' notice in 
writ.in� of its intent to provide the borrower with funds pursuant 
to the loan agreement : 

( B )  the lender certifies to the Hoard before an advance is made 
that ,  as of the date of the notice provided for in subparagraph ( A ) ,  
the borrower is not in default under the loan agr&.·ment : Provided. 
�hat if a. default h� occurred the lender shall report the facts and 
<nrcumstances relatmll . thereto to the Board and the Board mav 
expressly and in writing wa.h·e such default in any case where it 
determ ines thnt. �n�h waiver is not inconsistent with the reasonable 
protect ion of the interests of the Cnited States under t he gunr­
nnte-e ; and 

( C )  the borrower prO\· ides the Board with a plan �et t.in� forth 
the expenditures for which the advance will  be used and the period 
during which the expenditures will be mn,de, and, upon the expira­
tion of such periods, reports to the Hoard any instances i n  whic.b . 
amounts advanced have not been expended in accordance with the 
plan. 

( f ) ( 1 )  A gua r·antee agreement made under this Act shall contain a. 
1-equi rement that ns between the Hoard and the le-nder, the Board shall 
have a. priority with respect to, and to t he extent of, the lender's inter­
l"St in any col lateral securing the loan and any earl ier outsta1_1di� 
loans. The Board shall take all steps necessary to assure such priOrity 
ngainst any other persons. . 

( 2 )  As used in paragraph ( 1 )  of this subsection , the h'1'm "col­
lateral" includes all assets pledged under loan agreements and, if 
;tppro.Priate in the opinion of the Uoard, all sums of the borrower on 
deposit with the lender and subject to offset under sect ion 68 of the 
Bankrupt('y, Act. 

INSPE<.."'TIOS 0}' DOl""(;.llENTS ; .\ CTIIORITY TO DI8A J'l'ROVE n:RTA I N  

TRANSAC'l'ION8 

SEC. 7. ( a )  The Board is authorized to inspeet and copy all accounts, 
books, records, memoranda., correspondence, and other documents of 
any enterprise which has received financial assistance under this Act 
concerning any matter which may bear upon ( 1 )  the abi lity of such 
enterprise to repay the loan witliin the time fixed therefor ; ( 2 )  the. 
interests of the United States in the property of such enterprise ; and 
(3 )  the assurance that there is reasonable protection to the United 
States. The Board is authorized to disnpprove- any transaction of such 
enterprise involving the disposition of its assets which may a ffect the 
repayment of a. loan that has been guaranteed pursuant to the 
provisions of this Act. . 

(b)  The General Accounting Office shall make a. detai led audit of 
all accounts, books, records, and t�nsactions of any borrower with 
respect to which an a.pplica.tJon for a. loan guarantee is made under this 
Act. The General Accou nting Office shall report the results of such 
audit to the Board and to the Congress. 
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li.\XIMUll OBLIHATION 

REl'. 8.  The maximum obl igatio11 of the Board under all out­
standing loans gunranteed by it shaH not exceed at any time 
$250,000,000. 

)�:MERGENCY UlA N HUARA NTEE FUND 

SEc. 9. ( a )  There is establ ished in the Treasury an emergency loan 
�arantee fund to be administered by the Board. The fund shall 
t>e used for the payment of the expenses of the Board and for the 
purpose of fulfilling the Board's obl igations under this Act. Mone1s 
m the fund not needed for current operations may be invested m 
direct obl igations of, or obl igat ions that are fully guaranteed as to 
principal and interest by, the United States or any agency thereof. 

( b) The Board shall prescribe and collect a guarantee fee in con­
nection with each loan guaranteed by it under th1s Act. Sums realized 
from such fees shall be dt>posited m the emergency lOR.n guarantee 
fund. 

( c )  Payments ret:Iuired to be mn.de as n consequence of any guar­
antt.>e bv the Board sha11  be made from the t>.mergency loan guarnntee 
fund.  fn the event tha.t monevs i n  t he fund are insufficient to make 
such pityments, in order to di�harge its responsibil ities, the Board is 
aut horized to i s�ue to the Secretary of t.he Treasury notes or other 
obi i ga.t ions i n  such forms and denmni na.t ions, bearing such maturitieS, . 
and subj ect to such terms nnd condit ions as muv b<.> pre..<;<·ribed by the 
Board w i t h  t he a ppmnd of t he Secretary of the Treasury. Such notes 
or cthet· obl igat ions sha l l  hear interest at a rate determined by the 
Secretary of t he Trea.sury,  taking into considernt ion the current a ver­
a�c market vield on ou tstand ing mu.rke.table obl iga.tioni of the United 
States of coiupa.rnble mut urit.ies during the month preceding the issu­
anee of the notes or other obligations. The Secretary of the Treasury 
i s  authorized and di rected to purchase any notes and other obl igat ions 
i s -�ued hereunder and for tha t  purpose he is authorized to use as a 
publ i e  debt transaction t he prcceeds from the sale of any securities 
i ssued under the Second Liberty Bend Act,  as amended, and the pur­
po:'E'.S for which securit ies mny be issued un�er !hat Act are extended 
to mclude any purchase of such notes :md obhgatwns. 

Jo'EDERAJ, RESERVE BA NKS AS FISCAl, AGENTS 

S•:c. 10 . .Any Federal Reserve bank which is requested to do so shall 
·act as fi&'.a l  agent. for the Board. Each such fiscal agent shall be 
rei mbu rsed by the Bnard for a l l  expenses and l�ses incurred by it in 
a.et i ng as agent on behal f of the Board. 

· 

SEc.  1 1 .  ( a )  The .Attorney G(•rwral shal l take such aetion as may 
he a ppropriate to enfor·ee any right ac('rn i ng to the Fn ih•d Statps or 
an v offic('t" or  ag('ncy tlwrPof as a result of the i ssuance of �ruar·nnt.eE>s 
unrl('r this Act . A ny sums reeon�red pursunnt to th is section shal l be 
pa i d  i nto the emPI'A"('ncy loan gunrnntPl' fund. 

( b )  The Boa rd shal l  lx� l'ntitled to recO\·er from the borrower, or 
any othPr person l iable therefor, the amount of any payments made 
pm-suant to any guarantPe agreemPnt E>ntered into under this Act, a nd 
upon making tmy such payment,  the Board shal l  be subrogated to al l 
the r ights of . the recipient thereof. 
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E •tab ll •hment; 
u a e .  

Guarantee fe e .  

4 0  Stat. 211. 
506 .  

3 1  usc 7 7 4 .  
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R e p o rt s to 
C ongre s s ;  re c• 
ommenda t l on s ,  

A ugust 9 ,  1 97 1  [H .  J .  R e s . 829]  

C ont inu ing 
appropriat ion s ,  
1 9 7 2 .  

Ante, P •  9 1 ;  
Poet, P •  680. 

A u gu s t  9 , 1 9 7 1 
(H.  J .  R e s .  833) 

D e pa rt m e n t  of 
Labor. 

Appropria t i on .  

PUBLIC LAW 92-7 1-AU G. 9, 197 1 [85 STAT. 

REPORTS 

SEc. 12. Th(• Board shal l submit to th� Congrt>SS annually o. full 
n•port of its opt-rat ions under this Act. In addition, the Board shall 
submit to tht> ( 'ongr·ess a S}X'Ci a l  n'pOit not lah•r· than .June 30, 1 97:3, 
which shal l  ind ude a full  report of the Board's openttions together 
with i t.'i recommendnt iom; with  resp(•<·t to the need to cont i nue the 
�ruarantee program �yond tlu.• termi Q.ation rl�te ::;peci fied in section 
1 3. If the Board recommends that the program should be continued 
bevond such tt-rmi nation datl'. it  shall  statE' i ts recommendations with 
respect to the appropriate board, agency, (jf O:'lrporation which should 
administe r· the progmm. 

TERKINATION 

SEC. 13. The authority of the Board to enter into anv guarantee or 
to make any commitment to guarantee under this Act

" 
terminates on 

DeCem.ber ·31, 1973. Such termmation does not aftect the carrying out 
of any contract, �arantee, commitment, or other obligation entered 
intc? pursuant to thiS Act prior to that � or the tak� of any 
action necessary to preserve or protect the mterests of the United 
States in any amounts advanced or paid out in carrying on operations 
under this Act. 

Approved A ugu s t  9 ,  1 97 1 . 

Pub l i c  Law 92-7 1 
JOINT RESOLUTION 

Making further continuing appropriations for tbe ftscal year 1972, 
and for other purposes. . 

Re8olved by the Se·nate and HOU8e of Ref!!e8e11.tatitt•es of the Unit64 
States of America in Cong·re83 a8Bembled, That clause (c)  of section 
102 of the j oint resolution of Jull: 1,  1971 ( Public Law 92-38),  is 
hereby amended by striking out ' Au�ust 6, 1971" �nd .insert:iug in 
lieu thereof "October 15, 1971 " : Pro·uu!P-d, That obhgat10ns may be . 

incurred for the activities of the Federal Power Commission from 
.July 1, 1971, in ·anticipation of appropriations for the fiscal year 1972, 
und are hereby ratified and confirmed if otherwise in accord with th.e 
applicable terms of Public J...aw 92-38, as amended. 

Approved A ugust  9 ,  19 7 1 .  

Publ ic Law 92- 72 
JOINT R ESOLUTION 

llaking an upproprlatlon for the Department of Labor for the ftscat year 1972, 
and for o�er purposes. 

Resolved by .the Senate and HO'U8e of Represe-ntatives of tluJ United 
8tates of America in Congress asaemhkd, That the following sum is 
appropriated, out of any money in the Treasury not otherwise appro­
priated, for the fiscal year ending June 30, 1972, namely : 
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APPEND I X  H 

PUBLIC LAW 96-185 [B.R. 58601 ; Jaaual"J' 7, 1980 

CHRYSLER CORPORATION LOAN GUARANTEE 
ACT OF 1979 

For L1gislatif11 Hirtory of Act, 111 t. 2181 
An Act to autt•orlze loan guaranten ta the Chryeler Ca,.....tlon. 

& It entJCtecl by the Senate and House of Repl"flUnttJiiws of the 
United States of America in Con.grrss o.ssembkd, 

SHOaT TITLE 

SmnoN 1. This Act may be cited as the "Chrysler Corporation 
Loaa Guarantee Act of 1979" • 

DBFINmONS 

S� 2. For purposes of this Act-
. (1) the term "Board" means the Chrysler Corporation Loan 

Guarantee Board established by section 3; 
(2) the term "borrower" means the Chrysler Corporation, any 

of its subsidiaries or affiliates, or any other entity the Board may 
designate from time to time which borrows funds for the benefit 
or use of the Corporation; 

(3) the term "Corporation" means the Chrysler Corporation 
and its subsidiaries and affiliates; · 

(4) the term "financing plan" means a plan designed to meet 
the rmancing needs of the Corporation as reflected in the 
operating plan and indicating in accordance with .the require­
ments of section 8 the amounts to be provided at dates specified 
(for each year of the plan) from internally generated sources 
(includirig earnings and cost reduction measures), from loans 
paranteed under this Act,. and from nonfederally l'lU&Dteed 
uaistance as required pursuant to section 4(a)(4); 

(5) the term "fiscal year' means the fiscal year of the 
Corporation; 

(6) the term "going concern" means a corporation ·the net 
earnings of which, as projected in t!ie plan required under 
section 4(aX3), are determined to be sufficient to maintain long­
term profitability after taking into acceunt probable fluctuations 
in the automobile market, and which meets such other tests of 
Yiability as the Board shall prescribe; 

m the term "labor organization" has the same meaning 88 in 
section 2 of the Natonal Labor Relations Act; 

(8) the term "operating plan" means a document detailing 
production, distribution, and sales plans of the Corporation, 
together with the expenditures needed to carry out those plans 
(including budget and cash flow projections), on an annual basis, 
a productivity improvement plan setting forth steps to be taken 
by � Corporation and its workers to· acbie� a higher producti'l· 
ity growth rate, and an energy eftlciency plan setting forth steps 
to be taken by the Corporation to reduce United States depen­
dence on petroleum, in accordance with section 4(a)(3); 
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. (9) the term "persons with an existing economic stake in the 
health of the Corporation" means banks, financial iilst.itutiona, 
and other creditors. suppliers. dealers. stockholders, labor 
unions, employees, management, State, local, and other govern· 
menta, and others directly deriving benefit from the production, 
distribution, or sale of products of the Corporation; and 

(10) the term "wages and . benefits" means any direct or 
indirect compensation paid by the Corporation to employees of 
the Corporation and shall include, but is not limited to, amounts 
paid in accordance with wage scales, straight time hourly wage 
rates, base wage rates, base salary rates, salary scales, and 
periodic salary grades, overtime premiums, night shift premi­
ums. vacation payments, holiday payments, relocation allow­
ance, call-in pay, bonuses, bereavement pay, jury duty pay, paid 
absence allowances, short-term military duty pay, paid leaves of 
absence, holiday pay including personal holidays, and medical, 
health, accident, sickness. disability, hospitalization, insurance, 
pension, educational, and supplemental unemployment benefits. 

CHRYSLER CORPORATION LOAN GUARANTEB BOARD 

P.L.. 96-185 

SEC. 3. There is established a Chrysler Corporation Loan Guarantee F..tabliahment. 
Board which shall consist of the Secretary of the Treasury who shall Membership. 

be the Chairperson of the Board, the Chairman of the Board of 15 USC 1862. 
Governors of the Federal Reserve S�stem, and the Comptroller 
General of the United States. The Secretary of Labor and the 
Secretary of Transportation shall be ex officio nonvoting members of 
the Board. 

AUTHORITY FOR COMMITMENTS FOR LOAN GUARANTEES 

SEc. 4. (a) Subject to the provisions of this Act, the Board, on such 
terms and conditions as it deems appropriate, may make commit­
ments to guarantee the payment of principal and interest on loans to 
a borrower only if at the time the commitment is issued, the Board 
determines that-

(1) there exists an energy-savings plan which­
(A) is satisfactory to the Board; 
(13) is developed in consultation with other appropriate 

Federal agencies; . . 
(C) focuses on the national need to lessen United States 

dependence on pet..""'leum; and 
(D) can be carried out by the borrowers; 

(2) the commitment is needed to enable the COrporation to 
continue to furnish goods or services, and failure to meet such 
need would adversely and seriously affect the economy of, or 
employment in, the United States or any region thereof; 

· 

(3XA) the. Corporation has submitted to the Board a satisfac­
tory opehlting plan (including budget and cash flow projections) 
for the 1980 rlSCal year and the next succeeding three fiscal years 
demonstrating the ability of the Corporation to continue oper­
ations 3S a going concem•in th' automobile business, and after 
December 31, 1983, to continue such operations as a going 
concern without additional guarantees or other Federal rmanc­
ing; and 

(B) th' Board has received such assurances as it shall requ�re 
tha� the operating plan is realistic and feasible; 
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(4) the Corporation bas submitted to the Board a satisfactory 
financinl plan which meets the rmancing needs of the Corpora­
tion u reflected in the operating plan for the period covered by 
such plan, and which includes an aggregate amount of nonfeder­
ally ruaranteed assistance of at least $1,430.000,000 aa .deter-' 
mined under aubsection (b)-

(A) from financial commitments or concessions from per-i 
10na with an existing economic stake in the health of the 
Corporation in excess of commitments or concessions out· 
staJidinl u of October 17, 1979, or from other persons; 

(B) from capital to be obtained through merger, sale of 
securities or otherwise after October 17, 19'19; 

(C) from cash to be obtained from the disposition of assets 
of the Corporation after October 17, 1979; and 

(D) from the issuance of $100,000,000 of common stock of 
the Ccx-poration which shall be made available by the C,rpo­
ratioa to ita employees and labor organizations which are 
partiea to collective bargaining agreements with the Corpo­
ration; 

(5) the Board has received adequate assurances regarding the 
availability of all rmancing contemplated by the rmancing plan 
and that such rmancing is adequate (taking into account the 
ambunt of guarantees to be made available and the amount of 
wage& and benefits not to be paid as a result of section 6) to meet 
all the Corporation's projected financing needs during the period 
covered by the financmg plan; 

(6) the Corporation's existing creditors have certified to the 
Board that they will waive their rights to recover under any prior 
credit commitment which may be in default unless the Board 
determines that the exercise of those rights would not adversely 
a.tTect the operating plan submitted under paragraph (3) or the 
fiDanciJ:ag plan submitted under paragraph (4); · 

(7) no credit extended or committed on a nonguaranteed basis 
prior to October 17, 1979, is being converted to a guaranteed basis 
pursuant to this Act; and 

(8) the financing plan submitted under paragraph (4) provides 
that expenditures under such financing plan will contribute to 
the domesti_c eco�o�c viability of the Corporation. 

(bX1) For the p� of computing the aggregate amount of at 
least $1,430,000,000 m nonfederally guaranteed assistance required 
to be provided under subsection (aX4>-

(A) the term "(mancial commitment" means a legally binding 
commitment to provide additional nonfi!derally guaranteed as­
sistance to meet the rmancing needs of the Corporation in excess 
of any such commitments outstanding as of October 17, 1979; 

an the term "concession" means a legally binding commit­
ment (or in the case of a concession from a State, local, or other 
government, a concession for which the Board has received 
adequate assurances) which will result in a reduction in the 
financinc needs of the Corporation by an amount which is more 
than the amount of any reduction accomplished by any conces­
sions outstanding as of October 17,  1979, and, except for a loan or 
other credit, shall be nonrecoupable; · · · -

· 

(C) the term "capital" means sales of equiLy securities, any 
other tranuctions involving non-interest-bearing investments in 
the Corporation, or subordinated loans on which payment of 
principal and interest is deferred until after all gu:1n:mteed loans 
are repaid; and 
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(D) the �ount of "cash to be obtained from the diSposition of · 
assets of the Corporation .. shall be determined by the Board 
based ori a conservative estimate of the minimum value realiz. 
able in a sale, with reference to the i:)Otential circumstances 
surrounding such a sale. 

(2) In computing the anregate amount of at least $1,430,000,000 in 
nonfederally guaranteed-asSistance required to be provided under 
subsection (aX4), there shall be ezcluded-

(A} the extent of any contribution. concession. or other element 
that does not actually and substantively contribute to meeting 
the Corporation's rmancing !leeds as defmed in the financing 
plan required by this section; � 

(B) deferral of any dividends on common or preferred stock 
outstanding as of October 17, 1979. 

(c) The aggregate amount of nonfederally guaranteed assistance of 
at least $1,430.000,000 required to be provided under subsection (a) 
shall include-

(1) at least $500,000,000 from United States banks, financial 
institutions, and other creditors, ofwhich-

(A) at least $400,000,000 shall be new loans or credits, in 
addition to the extension of the full principal -.mount of any 
loans committed to be made but not outstanding as of 
�ober l7, 1979; and 

(B) at least $100,000,000 shall be concessions with respect 
to outstanding debt of the Corporation; 

(2) at least $150,000,000 shall be from foreign banks, rmancial 
institutions, and other creditors in the form of new loans or 
credits, in addition to the extension of the full principal amount 
of any loans committed to be made but not outstanding as of 
October 17, 1979; 

(3) at least $300,000,000 shall be from the disposition of assets 
ofthe Corporation; 

(4) at least $250,000,000 shall be from State, local, and other 
govern�nents; 

· 

(5) at least $180,000,000 shall be from suppliers and dealers, of 
which at least $50,000,000 shall be in the form of capital as 
defined in subsection (b); and 

(6) at least $50,000,000 shall be from the sale of additional 
equity securities. 

· 

The Board Inay, as necessary, modify the amounts of assistance 
required to be provided by any of the categories referred to in this 
subsection, so long as the aggregate amount of at least $1,430,000,000 
in nonfederally i'..l&ranteed assistance is provided under subsection 
(aX4). · 

REQUIBEMENTS FOR LOAM GUARANTEES 

SEc. 5. (a) A loan guarantee may be issued under this Act only 
pursuant to a commitment issued under section 4. The terms of any 
such commitment shall provide that a loan guarantee may be issued 
under this' Act ·only if at the time the loan guarantee is issued, the. 
Board determines that_: 

(1) credit is not otherwise available to the Corporation under 
reasonable terms or conditions sufficient to meet its financing 
needs as reflected in the fmancing plan; 

(2) the prospective earning power of the Corporation, together 
with the character and value of the security pledged, furnish 
reasonable assurance of repayment of the loan to be guaranteed 
in accordance with its terms; 
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(3) the loan to be guaranteed bears interest at a rate deter­
mined by the Board to be reasonable taking into account the 
current average yield on outstanding obligations or the United 
States with remaining periods to maturity comparable to the! 
maturity of such loan; 

(4) the operating plan and the financing plan or the Corpora• 
tion continue to meet the requirements of section 4 and appropri� 
ate revisions to such plans (including extensions of such plans to 
cover the then current four-year period) have been submitted to 
the Board to meet such requirements; 

· 

(5) the Corporation is in compliance with such plans; 
(6} the Board has received such assurances as it may require 

that such plans are realistic and feasible; 
(7) the Corporation has agreed for as long as guarantees issued 

under this Act are outstanding-
(A) to have prepared and submitted on or before the 

thirtieth day preceding each flSCal year beginning after 
December 31, 1980, a revised operating plan and financial 
plan which cover the four-year period commencing with 
such fiscal year and which meet the requirements of section 
4; and 

(B) to prepare and deliver to the Board within one hundred 
and twenty days following the close of each flSCal year, an 
analysis reconciling the Corporation's actual performance 
for such fiscal year with the operating plan and the fmancial 
plan in effect at the start of such fiSCal year; 

(8) there is no substantial likelihood that Chrysler Corporation 
will be absorbed by or merged with any foreign entity; and 

(9} the borrower is in compliance with the terms and conditions 
of the commitment to issue the guarantees required by the Board 
pursuant to section 9(b), except to the extent that such terms and 
conditions are modified. amended, or waived by the Board. 

(b) Any determination by the Board that the conditions established 
by this Act have been met shall be conclusive, and such determina­
tion shall be evidenced by the issuance of the guarantee or commit­
ment for which such determination is required. The Board shall 
transmit to the appropriate committees of the Congress a written 
report ·setting forth each such determination under this Act and the 
reasons therefor not less than flfteen days prior to the issuance of any 
guarantee. The validity of any guarantee when made by the Board 
under this Act shall be incontestable in the hands of a holder� except 
for fraud or material misrepresentation on the part of such holder. 
The Board is authorized to determine the form in which any guaran­
tee made under this Act shall be issued. 

(c) The Board shall prescribe and collect no less frequently than 
annually a guarantee fee in connection with each guarantee made 
under this Act. Such fee shall be sufficient to compensate the 
Government for all of the Government's administrative expense 
related to the guarantee, but in no case may such fee be less than one­
half of 1 per centum per annum of the outstanding principal amount 
of loans guaranteed under this Act computed daily. 

· 

(d) To the maximum extent feasible, the Board shall ensure that 
the Government is compensated for the risk assumed in making 
guarantees under this Act, and for such purpose the Board is 
authorized to-

(1) prescribe and collect a guarantee fee irnddition to the fee 
required by subsection (c); 
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(2) mter into contracts under which the GoverWii8ilt, ccmtiD­
pmt upon the ftnanciai iUCCelll of the CorporatioD, would partici­
pate Jjr piDa of the Corporation or ita aecurity hold8rs; or 

(3) use other iDStrumenta deemed appropriate by the Board. 
(e) All amounts coUected � the Board pursuant to suhaectioDs (c) 

and (d) shall be deposited in the Treasury 811 miscellaneous receipta. 
(f) Nothiu in this Act shall be in� to mean that any loan 

guarantee of the Federal Govemment under this Act is in 8Dl' way an 
asset of the Corporation which can be sold or asaipaed by the Chrjs1er 
Corporation to any foreign entity. 

REQUIIII:MBMT8 APPUCABLB TO DIPLODZB 

SEc. 6. (a) No loan guarantee may be issued under this Act if at the 
time of issuance or the proposed issuance the Board determines 
that-

. (1) collective ba.rgai.uinr agreements entered into by the Corpo­
ration after September 14, 19'79, with labor organizations repre­
sentiDg employees of the Corporation. which govern the �ent 
of wages and benefits to such employees from September 14, 
1979, to September 14, 1982, have not been modified so that the 
c:cst to the Corporation of such �  and benefits, as determined 
by the Board, shall be reduced by a total amount of at least 
$462,500,000 for the three-year period ending on September 14, 
1982, below the cost of Such wages and benefits which· the 
Corporation would otherwise have been obligated to incur during 
such period, except that such dollar amount shall include 
$203,000,000 in wages and benefits to be foregone pursuant to the 
master collective bargaiDing agreement entered into on October 
25, 1979, between the CorpOration and the International Union, 
United Automobile AerOspace and Agricultural Implement 
Workers of America; or 

(2) the Corporation has not put into effect a plan for achieving 
at least $125,000,000 in concessions as defined in section 4(bX1XB) 
from employees not represented by a labor organimtion. 

(b) The limitations set forth in subsection (a) of this section. shall 
not apply to any iDc:rease in wages or benefits required by law. 

(c) Any increase in the wages aDd benefits of a person employed b7 
the Corporation resulting frOm reclassification or reevaluation of a 
job or a promotion effected in order to evade the provisions of this ·  
section shall be CODiidered an iDdirect form of compensation. 

. (dXl) To meet the req�ents of this section, the Corporation 
shall not enter into a coUective bargaining agreement with a labor 
organization which-

(A) reduces the amounts and levels of wages and benefits 
provided by such a collective bargaining agreement beyond the 
labor organization's proportionate share, as determined by the 
Board; or 

(B) reduces wages and benefits below the levels and amounts 
provided on September 13, 1979. 

(2) For purposes of this subsection, the proportionate share of a 
labor organimtion shall be determined by multiplying the total 
reduction required by paragraph (1) ay the quotient obtained by 
dividing the total number of the Corporation's employees represented 
by that labor organization whose proportionate snare is to be deter­
mined by the total number of the Corporation's employees repre­
sented by labor organizations. 
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(e) The coat reduction realized by the Corporation under the terms 
of this subsection shall not be recoupable. 

(f) If the Board determines that cash contributions from Ia�� 
o�tions or employees are legally committed so that the to� 
contributions from employees ana labor organizations during � 
period of September 13, 1979, through September 13, 1982. will eiceed 
the total amount of wages and benefits not paid as a result of 
sublection (a), the Board may permit an increase in the levels and 
�ts of employee wages 8.nd benefits beyond the levels and 
amounts in effect on September 13r 1979, which would otherwise be 
prohibited by subsection (a), if (1) such increase will not impair the 
ability of the Corporation. to continue as a going concern, or to meet 
such · other tests of viability as the Board shall prescribe, and (2) the 
amount of such increase does not exceed the amount of the cash 
contributions committed. 

DIPLOYD STOCK OWNERSHIP PLAN 

SEc.. 7. (a) No guarantee or commitment to guarantee any loan may 
be made under this Act until the Chqsler Corporation, in a written 
agreement with the Board which lS satisfactory to the Board, 
apes 

(1) to establish a trust which forms part of an employee stock 
ownership plan meeting the requirements of subsection (c); 

(2} to make employer contributions to such trust in accordance 
with such plan; and 

(3) to issue additional shares of qualified common stock at such 
times as such shares are required to be contributed to such trust. 

(b) No guarantee or commitment to guarantee any loan may be 
made under this Act after the close of the one hundred and eighty-day 
�riod beginning on the date of the enactment of this Act unless the 
Chrysler Corporation has established a trust which forms part of an 
employee stock ownership plan meeting the requirements of subsec· 
tion (c). 

· 

(c) An employee stock ownership plan meets the requirements of 
this subsection only if-

(1) such plan is maintained by the Chrysler Corporation; 
(2) such plan satisfies the requirements of section 4975(eX7) of 

the Internal Revenue Code of 1954 (determined without regard to 
subparagraph (A) of section 410<bX2) of such Code); 

(3) such plan provides that-
(A) employer contributions to the trust may be made only 

in accordance with requirements of subsection (d); 
(B) each partici�t in the plan has a nonforfeitable right 

to the participant s accrued benefit under the plan; 
(C) each employer contribution to the trust shall be alla. 

cated in equal amounts (to the extent not inconsistent with 
the requirements of section 415(c) of such Code) to the 
accounts of all participants in the plan; and 

(D) distributions from the trust under the plan will be 
made in accordance with the requirements of section 
40l(k)(2XB> of the Internal Revenue Code of 1954; and 

(4) such plan benefits 90 percent or more of all employees of the 
Corporation, excluding the employees who have not satisfied the 
minimum wage and service requirements, if any, prescribed by 
the plan as a condition ofparticipatioB. -

(d)(l) Employer contributions meet the requirements of this subsec­
tion only if such contributions-

93 STAT. 1 330 

H .. ? 



Jan. 7 CHRYSLER CORPORATION 

(A) will total not less than $162,500,000 before the close of the 
four-year period beginning not later than the one hundred and 
eightieth Cfay after the date of the enactment of this Act; 

(B) auo, made iD IUCh amounts and at such times that no time 
during sUch four-year period will the amount of emplo� contri· 
butions t4» the trust b8 leu thaD the amount auch contributions 
would have been if made iD inatallmenta of $40,625,000 made at 
the end ofeach year iD such period; and 

(C) are made iD the additional qualified common stock which 
the Chrysler Corporation issues by reason of IUbsec:tion (a)(3). 

(2XA) In the case of a qualifted loan to the trust for the purchase of 
� common stock the amount of such stock purchased with the 
proceeds of such loan shall be treated for � of parqraph (1) as 
an employer contribution to the trust made on the date sUch stock is 
so purCh8sed. 

(B) For purposes of subparqraph (A), the term ••qualified loan" 
meaus any loan-

(i) which may be repaid only iD lllbstantially equal install­
menta; 

(ii) which has a term of not more than ten years; and 
(iii) the proceeds of which are used only to purchase an amount 

of the additional QUalified common stock which the Chrysler 

P.L 96-185 

Corporation issues 6y reason of subsection (a)(3). . 
(e) For purposes of this sec:tioD. the term ••qualified common stock" "Qualified . 

meaDS stock of the class of common stoc:k of the Chrysler· Corporation common atock."' 
which is outatandinK on October 17, 1979, and which is readily 
tradeable on an established sec:uritiea market. 

(f) An amount equal to $162,500,000 of thl! additional qualified 
common stoek issued by the Corporation by reason of subsec:tion (aX3) 
shall not be treated for purposes of this Act as assistance received by 
the Chrysler Corporation from other than the Federal Government 
pursuant to aec:tion 4(c). 

L1111TA'l'IONS OK GUAJU.NTD AUTHORITY 

SEC. 8. (a) The authority of the Board to extend loan guarantees 15 usc 1867. 
under this Act shall not at any time exeeed $1,500,000,000 iii · the 
aggregate principal amount outstanding. 

(b) Subject to subaection (a), the total/rincipal amount of loans 
which are guarBBteed under this Act an which are outstanding at 
any time shall not aceed the amount of nonfedera.Uy guaranteed 
assistance under sec:tion 4(8) and the amount of concessions and 
contributiou under section 6 which have accrued to the Corporation. 

TBIUI8. .uiD COKDmOKS 07 LOAN GUABAN'I'ZES 

SEc. 9. (a) Loans guaranteed under this Act shall be payable iii full 15 usc 1868. 
not later than December 31, 1990, and the terms and conditions of 
such loans shall provide that they cannot be amended, or any 
provision waived. without the Board's consent. 

(bX1> Any commitment to issue guarantees entered into pursuant 
to this Act sball c:cmtaiD all the affirmative and negative covenants 
DDd other protective �ons that the Board determines are appro­
priate. The Board sliail require secUrity for the loans to be guaran­
teed under this Act at the time the commitment is �  
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INSPECTION Or .DOCUMENTS; AUDIT BY THE QENDAL ACCOUNTING 
OJTICE 

SEC. 10. (a) At any time a request for a loan guarantee under this 
Act is pending or a loan guaranteed under this Act is outstanding, the 
Board is authorized to inspect and copy all accounts, booka, records.1 
memoranda. correspondence, and other documenta and transactions 
of the Corporation and any other borrower requesting a parantee 
under this Act. ' 

(b) The General Accounting Office may make such audita as may be 
deemed appropriate by the Comptroller General ol the United States 
of all accounts, books, records, memoranda, correspondence, and 
other documenta and transactions of the Corporation and any other 
borrower. No guarantee may be made under this Act unless and until 
the Corporation and any other borrower agree, ill writing, to allow 
the General Accounting Office to make such audits. The General 
Accounting Office shall report the results of all such audits to the 
Congress. 

(c) The Board is empowered to investigate and shall investigate any 
allegations of fraud, dishonesty, incompetence, misconduct. or irregu­
larity in the management of the affairs of the Corporation which are 
material to the Corporation's ability to repay the loaDS guaranteed 
under this Act. 

PROTECTION OJ' GOVERNMENT'S INTEREST 

SEc. 11 .  (a) The Board shall take such action as may be appropriate 
to enforce any right accruing to the United StateS or any officer or 
agency thereof as a result of the commitment or issuance of guaran­
tees under this Act. 

(b) If the Corporation undertakes a sale of any asset having a value 
in excess of $5,000,000, and if the Board determines such sale is likely 
to impair the ability and capacity of the Corporation to repay the 
guaranteed loans as scheduled, or to impair the ability of the 
Corporation to continue as a going concern or to meet such other tests 
of viability as the Board shall prescribe, the Board shall not issue any 
further guarantees for loans under this Act, and all guaranteed loans 
made prior to such determination shall be due and payable in full. 

(c) If the Corporation enters into any contract. including but not 
limited to future wage and benefit settlements, having an aggregate 
value of $10,000,000 or more, the Board shall detennine and _certify 
that the performance of the obligations of the Corporation pursuant 
to such contract will not reduce the ability of the Corporation to 
repay the guaranteed loans as scheduled, will not conflict with the 
Corporation's operating plan or financing plan as required under this 
Act. and will not impair the ability of the Corporation to continue as a 
going concern or to meet such other tests of viability as the Board 
shall prescribe. If in any case such detel'n\.ination and certification 
cannot be made, the Board shall not issue any further guarantees for 
loaDS under this Act until such certification can be made, and all 
loans guaranteed under this Act shall be due and payable in full. 

(d) The Board shall be entitled to recover from the bol"l'Ower, or 
from any other person liable therefor, the amount of all payments 
made pursuant to any guarantee entered into under t.'lis Act, and 
upon making any such payment. the Board shall be subrogated to all 
the rights of the recipient thereof. 

93 STAT. 1 332 . 



Jan. 7 CHRYSLER CORPORATION 

(e) The remedies provided in this Act shall be cumulative and not in 
limitation of or substitution for any other remedy available to the 
Board or the United States. 

(t) The Bou:d may bring action in any United States district court 
or any other appropriate court to enforce compliance with the 
provisions of the Act or any agreement related thereto and such court 
Sball have jurisdiction to enforce such compliance and enter such 
orders as may be appropriate. 

(g) A loan shall not be guaranteed under this Act if the income from 
such loan is excluded from grass income for purposes of chapter 1 of 
the Internal Revenue Code of 1954 or if the guarantee provides 
significant collateral or security to other obligations, the income from 
which is so excluded. 

(b) It any provision of this Act is held to be invalid or the 
application of such provision to any person or circumstance is held to 

. be.invalid by a court of competent jurisdiction. the remainder of this 
Act, or the application of such provision to persons or circumstances 
other than those as to which it is held invalid. shall not be affected 
thereby. 

(iXl) Notwithstanding any other provision of law and subject to 
paragraphs (2), (3), and (4), whenever any person is indebted to the 
United States as a result of any loan guarantee issued under this Act 
and such person is insolvent or is a debtor in a case under title 11, 
United States Code, the debts due to the United States shall be 
satisfied first. 

(2) Subject to paragraphs (3) and (4). the Board may waive the 
priority established in paragraph (1) if-

(A) the Board determines that the waiver of such priority is 
necessary to facilitate the ability of the Corporation or any 
borrower to obtain fmancing; and 

(13) the Board determines that. despite such waiver, there is a 
reasonable prospect of repayment of the loans guaranteed under 
this Act. . 

(3) Subject to paragraph (4), waivers under paragraph (2) may only 
be issued-

(A) with respect to any State or local government; 
(B) with respect to a supplier of the Corporation. except that no 

supplier of the Corporation may receive waivers under para­
graph (2) with respect to claims of such supplier in an amount of 
more than $100,000; and 

(C) with respect to loans made after October 17, 1979, by any 
creditor of the Corporation up to a total of $400,000,000. 

(4) A waiver under paragraph (2) with respect to a supplier of the 
Corporation or any creditor of the Corporation under paragraph (3XC) 
may not by its terms subordinate the claims of the United States 
under this Act to those of any other creditor of the Corporation or of 
any borrower. 

(j) The Corporation may not pay any dividend on its common or 
preferred stock during the period beginning on 'the date of the 
enactment of this Act and ending on the date on .which loan 
guarantees issued under this Act are no longer outstanding. 

LONG•TERX PLANNING STUDY 
. . 

SEC. 12. (a) The 'Secretary of Transportation, after consultation 
with the Secretary of Energy and the SeCretary of Labor, shall submit 
to the Board and to the Congress as soon as practicable, but not later 
than six months after the date of eliactment of this Act; an assess-
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ment of the loDJ-term viability of the Corporation's involvement in 
the automobile industry. The study Shall assess the im•t of likely 
energy trends and events on the automobile industry, inClUding long­
term capital requirements, productivity growth rate. rate of techn� 
lolrical Change; Shifting market characteristics, the capability of the 
inaustry 88 a whole to i'espond to the requirements of the 1980's, and 
shall evaluate the adequacy of the industry's existing structure to 
make necessary technological and corporate acljustments. The study 
shall include an uamination of the Corporation's capability to 
produce for sale an automobile similar to those vehicles developed 
under the research safety whicle program of the Natioaal Highway 
Traffic Safety Administration. The study shall consider pernment 
procurement 88 one means of establishing a market for this auto-
mobile. . 

(b) The Secretary of Transportation shall prepare and transmit to 
the Congress annual comprehensive assessments of the state of the 
automobile industry and its interaction in an in�ted economy. 
Each annual assessment shall include, but not be limited to, issues 
pertaining to persoaal mobility, capital and material requirements 
and availability, national and regional employment, productivity 
growth rate, trade and the balance of payments, th8 industry's 
competitive structure, and the effects of utilization of other modes of 
transportation. 

(c) The Board shall take the results of the study and each annual 
assessment into account when examining and ev8.luating the Co� 
ration's financing plan and operating plan. 

(d) In the study and assessments required by subsection (a) and (b), 
the Secretary in consultation with appropriate agencies and depart­
menta shall identify any adverse effects on the eco� of or on 
employment in the United States or any region the and shall 
make recommendations for dealing with the adverse economic and 
employment trends identified in such study and for proposed /iro­
grams or structural or modifications of existing program��. as we as 
funding requirements, in such areas as economic development, com­
munity development, job retraining, and worker relocation. In addi­
tion, the Secretary may make any additional recommendations he 
deems appropriate to address the long term national and regional 
impact of reduced activity of the Corporation or of the automobile 
industry. 

PROHIBmON ON USB OF TBB PBDERAL I'INANCING BANK 

SEC. 13. Notwithstanding the provisions of section 6 of the 
Federal Financing Bank Act of 1973 (12 U.S.C. 2285) or any other 
provision of law, none of the loans guaranteed or committed to be 
guaranteed under this Act shall be eligible for purchase by, or 
commitment � purchase by, or sale or issuance to, the Federal 
Financing Bank or any other Federal agency or department or entity 
owned in whole or in part by the United States. 

BBPOR'l'S TO CONGRESS 
15 usc 1873. Sse. 14. (a) The Board shall submit to the Congress semiannually a 

full report of its activities under this Act during flSCal years 1980 and 
1981, and annually thereafter so long as any loan guaranteed under 

Future Federal this Act is outstanding. The final report for 1981 shall include an 
loan guatanteee. evaluation of the long-term ec()nomic implications of the Chrysler 

loan guarantee program, with findings. conclusio� and recommen-
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dations for legisl@tive and administrative actions considered a� 
priate to future Federal loan guarantee programs. The study 
also consider for inclusion in any guidelines covering future asaist­
ance to corporations the following tactors: 

(1) the p�ve economic environment at the time the 
assistance ..VOtild have its intended effect, and the impact that 
either the granting or denial of assistance will have on the 
environment, 

(2) the imp_ortance, in terms of size and in terms of � and 
services renClered, or the corporation or business entity to the 
national economy, 

(3) the appropriatene!S of agregate limits for such Federal 
assistance per fiScal year, 

(4) the order of preference for specific types of assistance, and 
· (5) the degree to which assisted corporations or business 
entities should be req..ured to adhere to other governmental 
policies as a condition for the assistance. 

(b) Not less than fifteen days before the issuance of any loan 
guarantee under this Act, the BOard shall transmit to the appropriate 
committees of the Congress a written report containing-

(!) the details of such loan guarantee; 
(2) the specific assurances received by the Board under the 

provisions of sections 4 and 5; and · 

(3) the specific determinations made by the Board under the 
provisions Of sections 4 and 5. · 

(c) The Board shall have the power to require the Secretary of 
Transportation to complete, within six months of such request, an 
assessment of the economic impact on the automobile industry of 
Federal regulatory requirements and the necessity thereof. 

AUTHORIZATION OP APPROPRL\110NS 

P.L. 96-185 

Federal 
regulatory 
requirements, 
economic impact 
._ent. 

SEC. 15. (a) There are a 'lthorized to be appro�ted beginning 15 usc 1874. 
October 1, 1979, and to remain available without rlSCal year limita­
tion, such sums as may be necessary to carry out the provisions of this 
Act. 

(b) Notwithstanding any other provision of this Act, the 
authority of the Board to make any loan guarantee under this Act 
shall be limited to the extent such amounts are provided in advance 
in appropriation Acts. 

'I'DIIINA'nON 

SEC. 16. The authority of the Board to make commitments to 15 usc 1875. 
guarantee or to issue guarantees under this Act expires on December 
31, 1983. 

.ASSISTANC& 'l'O AUTOMOBILE DEALDS 

SEc. 17. (a) The Con� ""mds that- 15 usc 631 note. 
(1) automobile dealerships ue, for the most part, small busi-

nesses. and 
(2) current economic conditions have adversely affected auto­

mobile dealers to an unusual extent. 
(b) The Administrator of the Small Business Administration (here- SBA 

inafter in this section referred to as the "Administrator'') shall investiption. 
investigate the rmancial problems faced by small busineu auto-
mobile dealers and detennine what assistance through loans and 
lo� guarantees may · be needed and C8l1 be made available to 
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alleviate such problems. T!ie Administrator shall report the nsultl ot 
tuch iDveatiptioD to the Senate and the HoUle of Re�ntatina 
DOt later thaD sixty days after the date of the enactment ol thia Act. 

-..:TalC AMD HYBBm VEHICL& JtaEAKCH, DBVZLOPMZNT, AND 
DD&ONITBATION Ac:r lt.ML"fDMDftl 

SJ:C. 18. Section 13(c) of the Electric and Hybrid Vehicle Research. 
Dnelopment, and Demonstration Act of 1976 (15 U.S.C. 2512(c)) ia 
... nded by addin1 the followinr new subparagraphs: 

"(1) The Secretary of Energy in consultation with the s.cr. 
tary of Transportation and the Administrator of the Environ­
mental Protection Agency is authorized and directed to conduct a 
seven-year evaluation program of the inclusion of electric vehi­
cles, as defined in section 512(bX2> of the Motor Vehicle Informa­
tion and Cost Savings Act (15 U.S.C. 2012(bX2)), in the calculation 
of averap fuel economy punuant to section 503(&) (1) and (2) of 
the Motor Vehicle Information and Cost Savinp Act (15 U.S.C. 
2003(a) (l) and (2)) to determine the value and implications of 
such inclusion as an incentive for the early initiation of indus­
trial engineering develoJ>ment and initial commercialization of 
electric vehicles in the United States. The evaluation PJ"011"81D 
shall be conducted in parallel with the research and development 
activities of section 6 and demonstration activities of section 7 (15 
U.S.C. 2505 and 2506) to provide all necessary information no 
later than January 1, 1987, for the private sector and Federal, 
State and local officials to make required decisions for the full 
commercialization of electric vehicles in the United States. 

"(2) The Administrator of the Environmental Protection 
Agency, in consultation with the Secretary of Energy and the 
Secretary of Transportation, shall implement immediately the 
evaluation program by promulgating, within sixty days of enact­
ment of the Act. regulations to include electric vehicles in 
average fuel economy calculations under section 503(a) (1) and 
(2) of the Motor Vehicle Information and Cost Savings Act. The 
Motor Vehicle Information and Cost Savings Act (15 U .S.C. 
2003), as amended, is further amended by adding a new section 
503(a)(3) (15 U.S.C. 2003(a)(3)), which reads as follows: 

" '(3) In the event that a manufacturer manufactures electric 
vehicles, as defined in section 512(bX2> (15 U.S.C. 2012(b)(2)), the 
average fuel economy will be calculated under 503(&) (1) and (2) to 
include equivalent petroleum based fuel economy values fur 
various claaes of electric vehicles in the followiz�K manner: 

" '(A) The Secretary of Energy will determine equivalent 
petroleum based fuel economy values for various classes of 
electric vehicles. Determination of these fuel economy val­
ues will take into account the following parameters: 

" '(i) the approximate electrical ener(Y efficiency of 
the vehicles considering the vehicle type, mission, and 
weight; 

" '(ill the national average electricity generation and 
transmission efficiencies; 

" '(iii) the need of the Nation to conserve all forms of 
energy, and the relative scarcity and value to the Nation 
of all f1,1el used to generate electricity; 

" '(iv) the specific driving patterna of electric vehicles 
u compared with those of petroleum fueled vehicles. 
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" '(B) .. The Secretary of Energy will propose equivalent 
petndeum based fuel economy values within four months of 
enactment of the Act. Final promulgation of the values is 
required no later than six months after the proposal of the 
values. 

" '(C) The Secretary of Energy will reView these values on 
an annual basis and will propose revisions, if necessary.' .  

"(3) The Secretary of Energy, in consultation with the Secre­
tary of Transportation and the Administrator of the EnViron­
mental Protection Apncy, shall include a full discussion of this 
evaluation urogram m the annual report required by section 14 
(15 U.S.C. 2513) in each year after promulgation of the regula­
tions under paragraph (2). The Secretary of Energy, in consulta­
tion with t�e Secretary of Tran�portation and the Admi�istrator 
of the Environmental Protection Agency, shall submtt to the 
Congress on January 1, 1987, a rma1 report on the results of the 
evaluation program and any recommendations regarding the 
continued inclusion of electric vehicles in the average fuel 
economy calculations under the Motor Vehicle Information and 
Cost Savings Act.". 

Approved January 7, 1980. 
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1979 
J u l y  24 

J u l y  31 

August 1 

August 9 

September 15 

October 17 

October 17 to 
November 1 

November 1 

November 7 

December 21 

1980 
January 7 

January to 
Apri l 29 

APPEND I X  I 

CHRONOLOGY OF  EVENTS RELATI NG TO THE 
CHRYS LER LOAN GUARANTEE  ACT OF 1979 

Chrys l er Corporati on outl i ned i ts pre l i mi nary proposal  for 
fi nanc i a l ai d to Treas ury Department . 

Treasury Department announced that i t  had been mon i tori ng 
Chrys l er • s f i nanc i a l s i tuati on  and wou l d  make a compre he n s i ve 
study of the company • s f i nances and operati ons . 

Chrys l er Corporation  announced the l argest quarterly l oss 
i n  i ts h i story and stated i t  had as ked the Federal government 
to prov i de up to $1 b i l l i on i n  cash over the next 18 months . 

Secretary of the Treasury G .  Wi l l i am M i l l er at a press  
conference rejected Chrys l er • s request for  tax credi ts . 
He sai d the Adm i n i strati on  wou l d  exp l ore ass i stance i n  
form of l oan guarantees dependent on  s ubmi s s i on of  
acceptab l e  operati ng and fi nanc i ng p l ans  by Chrys l er .  

Chrys l er submi tted i ts pre l i mi nary p l a n  for  fi nanc i al 
ass i stance ; Secretary Mi l l er as ked for rev i s i ons . 

Chrys l er submi tted i ts rev i sed request for 1 1 up to $750 
mi 1 1  i on1 1  i n  Feder a 1 1 oan guarantees .  

Treasury rev i ewed Chrys l er • s proposal . 

Treasury sent a draft b i l l , 1 1 Chrys l er Corporati on  Loan 
Guarantee Act of 1979 , 11 to Congress . 

Secretary Mi l l er testi fi ed on  Chrys l er Corporati on  before 
House Commi ttee on  Banki ng , F i nance and Urban Affai rs . 

Congress  passed Chrys l er Corporati on  Loan Guarantee Act of 
1979 . 

Pres i dent Carter s i gned P . l .  96-185 , Chrys l er Corporati o n  
loan Guarantee Act of 1979 . 

Chrys l er loan Guarantee Board organ i zed ; Offi ce of 
Chrys l er F i nance estab l i s hed i n  the Treas ury ;  Chrys l er 
submi ts and rev i ses p l ans and other i nformati on  to meet 
the requi rements of  the Act .  
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Apri l 29 Meet i ng of the Chrys l er Corporati on  Loan Guarantee Board 
to begi n con s i derat i o n  of i ssu i ng commi tments for $1 . 5 
b i l l i on i n  l oan guarantees . 
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AT THE SECOND SES SION 

Begun Gnd held a t  the Oty of Wo.sh.insf.on o n  Thundcy, the third dey of Jarw.tll')', 
one thowan.d nine h.undred cuul eighty 

5!n att 
To authorize the Departmct of E:Dergy to c::anY out a hli:b-lnel li� Duclear 

was".e m8Zl&gemeDt demoDStratiOD project at the Westa'zl New � ork Service 
Center iD West Valle,, New York. 

Be it en.acted by the Senate and House of Representatives of the 
United Sta.tes of America in Ca� assembled, 

SECnoN 1. This Act may be oted as the "West Valley Demonstra­
tion Pro· ect Act". 

SEC. � (a) The Secretary shall carry out, in accordance Vi"ith this 
Act, a high le,•el raclioa.ctive waste management demonstration 
p_roject at the Western New York Service Center in West Valley, New 
York, for the purpose of demonstrating solidification techniques 
which can be used for preparing high level raclioac:tive w� for 
clisposal. Under the project the Secretary shall carry out the follow­
ing activities: 

(1) The Secretary shall solidify, in a form S\lltable for transpor­
tation and clisposal, the high level radioactive waste at the 
Center by vitrification or by such other technology which the 
Secretary determiDes to be the most effective for solidification. 

(2) The Secretary shall develop containers suitable for the 
permanent clisposal of the high level radioactive waste solidified 
at the Center. 

(3) The Secretary shall, as soon as feasible, tran...c:port, in 
accordance with applicable provisions of law, the w�te solidified 
at the Center to an appropriate Federal repository for permanent 
disposal. 

(4) The Secretary shall, in accordance with applicable licensing 
requirements, clispose of low level radioactive v;aste aDd t:ra..n_cm­
ranic waste produced by the solidification of the high level 
radioactive waste UDder the project. 

(5) The Secretary shall decontaminate and decommission­
{A) the t.ankS ·and other f&cilities of the Center in which 

the high level radioactive waste solidified under the project 
was stored, · 

(B) the facilities used in the solidification of the waste, a.nd 
(C) any material and hardware used in connection �itb 

the project, 
in accordance Vi"itb such requirem-ents as the Commission may 
prescribe. 

(b) Before undertaking the project and during the fiscal year ending 
September 30, 1981, the Secretary shall cany out. the followin� 

(1) The Secretary shall bold in.tbe vicinity of the Center_public 
hearings to inform the Tesidents of the area in which the Center 
is located of the activities proposed to be UDdert.aken UDder the 
project and to receive their COIIliDents on the "Droject. 

(2) The Secretary shall consider the Yariow technologies avail­
able for the soliciification and ha.Ddling of high level radioactive 
waste taking into account the unique characteristics of such 
waste at the Center� 
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(8) The Secretarv sball-
(A) Wldert81te detailed engineering and cost estimates for 

the d� · �'repare a plan for the safe removal of the high level 
radioa.ct:ive waste at the Center for the purposes of so1iclifica· 
tion and include in the plan provisions respecti.ng the safe 
breaching of the tanks in whiCh the waste is stored, ope� 
ing equipment to accomplish the removal, and sluicing 
teChniques, 

(C) conduct appropriate safety analyses of the project, and 
(D) prepare required .environmental impact anB.lyses of 

the proj� . 
(4) The Secretary shall enter into a cooperative agreement 

with the State in accordance with the Federal Grant and Cooper· 
ative Agreement Act of 1977 under which the State will carry out 
tbe follo� 

(A) Tbe State will make available to the Secretar,y tbe 
facilities of the Center and the high level radioactive waste 
at the Center which are necessary for the completion of the 
project. The facilities and the waste shall be made available 
without the transfer of title and for such period as may be 
reouired for completion of the project. 

(13) The Secretuy . shall pro,"ide technical assistance in 
securing r�uired license amendments. 

(C) The State sb.a.ll _pay 1 0  J>e r  ce:otum o f  the costs of the 
project, as determin ed b_y the Secretary. Ill d etermining the 
costs of the project, the Secretary shall consider the \'alue of 
the use of the Center for the project. The State may not use 
Federal funds to pay its share of the cost of the project, but 
mav use the perpetUal care fund to pay such share. 

(D) Submission jointly by the Department of Energy aDd 
the State of New York of an application for a licensing 
amendment es soon as possible. with the Nuclear Regulatory 

. Commission pro,iding for the demonstration. 
(c) Within one year from the d.ete of the enactment of this Act, the 

Secretary shall enter into en agreement 'Viith the Commission to 
establish arrangements for re,"iew and consultation by the Commis­
sion with respect to the project: Provided, That re\"ie�· and consul· 
tation by the Commission pursuaDt to this subsection shall be 
conducted informally by the Commission and shall not include nor 

. reqUire formal -procedures or actions by the Commkc:ion pursuant to 
the Atomic Energy Act of 1954., as amended, the Energy P..eorgan.iza. 
tion Act of 1974, as emended, or any other lav;. The agTeement shall 
provide for the follo'Wi.ng: 

(1) The Secretary shell slibto.it to the Commission, for its 
review and comment, a plan for th e  solidificatio� of the high 
le\·el radioacth•e waste .at the Center, the remo,·al of the weste 
for purposes-of its solidification, tlie preparation of the waste for 
disposal, and the decontamination of the facilities to be used in 
Solidifying the waste. In: preparing its comments on the plan, the 
Commission shall specify with precision its objections to any 
provision of the plan. Upon submission of a plan to the Commis· 
sion, the Secretary shall publish a notice in the Federal Register 
of the submiSsion of the plan and of its a\·ailability for public 
inspection, and, upon receipt of the comments of the Commission 
respect:ing a plan, the SeCretary shall publish a notice in the 
Feaeral Register of the receipt of the co::::tlti:lents and of tbe 
a\ailabili.ty of the comments for public inspection. If the Secre-
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tary does not revise the plan to meet objections specified in. the 
comments of the Commission, the Secretary shall publish in. the 
Federal · Register a detailed statement for not so revising the 

plC� The Secretary shall consult with the Commission with 
respect to the form m which the high level radioactive waste at 
the Center shall be solidified and the containers to be used in. the 
permanent disposal of such waste. 

(3) The Secretary shall submit to the Commission safety 
analysis reports and such other information e.s the Commission 
may require to identify any danger to the public health and 
safety which may be presented by the project. 

(4) The Secretary shall afford t;be Commission access to the 
Center to enable the Commission to monitor the activities under 
the project for the purpose of assuring the public health and 
safety. - -

(d) In ca.."""':Ying out the project, the Secretary shall consult with the 
Administrator of the Environmental Protection Agency, the Secre­
tary of Transportation, the Director of the Geological Survey, and the 
commercial operator of the Center. 

SEc. 3. (a) There are authorized to be appropriated to the Secretary 
for the project not more than $5,000,000 for the :fiscal year ending 
Septetober 30, 1981. 

· 

(b) The total amount obligated for the project by the Secretary shall 
be 90 per centum of the costs of the project. 

(c) The authority of the Secretary to enter into contracts under this 
Act shall be effective for a.DY fl....� year only to such extent or in such 
amounts as are provided in s.dvance by appropriation Acts. 

SEc. 4. Not later than February 1, 1981,  and on February 1 of each 
calendar year thereafter during the tenn of the project, the Secretary 
shall transmit to the Speaker of the House of Representatives and the 
Presid ent pro tempore of the Senate an up-to-date report containing a 
d etailed description of tbe activities of th e Secreta.ry iD carrying out 
the project, includillg agreemeDts e-:ltered into a.nd the costs in curred 
C.u.riDg the period reported OD and the activities to be underta.keD in 
the n ext fiscal year and the esti.m.ated costs thereof. 

SEc. 5. (a) Other than the costs and responsibilities established by 
this Act for the project, not.hiDg in this Act shill be construed as 
affecting aDY rights, obligations, or liabilities of the commercial 
operator of the Center, the State, or a.DY person, as is appropriate, 
arising UD der the Atomic Energy Act of 1954 or un d er 2.DY other law, 
contract, or agreement for the operation., maintenance, or d econtami­
nation of any facility or property at the Center or for 2.DY �·astes at 
the Center. Nothing iD this Act shall be construed as a.ffecti.llg any 
applicable licensing requiremeDt of th e  Atomic Energy Act of 1954 or 
th e Energy Reorganization Act of 19i 4.  This Act shall D ot apply or be 
extend ed  to any facility or property at the Center which is not used m 
conducti.Dg the project. This Act m.ay not be construed to expand or 
diminish the rights of the Federal Government. 

(b) This Act does not authorize the Federal Government to acquire 
title to any high level radioactive v;s.ste at the Ce_nter or to the Center 
or any portioD thereof. 

SEc. 6. For purposes ofthis Act: 
(1) The term "Secretary" means the Secretary of Energy. 
(2) The term "Commission." means the Nuclear Regulatory 

Commic:sion. 
(3) The term "State" mea:ns the State of New York. 
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(4) The term "high level radioactive 111"8.Ste" means the hl,h 
level radioactive waste which was produced by the reprocauinl 
at the Center of spent nuclear fuel Such term includ• both 
liquid wastes which ere produced directly in reproc.ldni. � 
solid material derived from such liquid waste, anci such other 
material as the Commission designates as bjgh level radioact:S:n 
waste for purposes of protecting the public health and aa!ety. 

(5) The term "transuranic waste" means material contami­
nated with elemmts which have an atomic number ereater than 
92, including neptunium, plutonium, americium, and curium. 
and which are in concentrations greater than 10 ll8Doc:uries per 
gram, or in such other concentrations as the Commission may 
prescribe to protect the public health and safety. 

(6) The term ''low level radioactive waste" means radioactiYe 
waste not classified as high level radioactive waste, transurani.c 
waste, or byproduct material as ·defined in section ll L (2) of the 
Atomic Energy Act of 1954. 

(J) The term "project" means the project prescribed. by HCtion 
2(a). 

(8) The term "Center" means the Western New York Service 
Center in West Valley, New York. 

Speaker of the House of Represen.tatiDCS.. 

Vice President of the Uniud States an.d 
President of tM Senat.L 
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